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FOREWORD

DR. L. GABRIEL

Division Manager: Knowledge and
Information Services

Despite significant progress in the thirty years
of democracy in South Africa, the realisation
of the aspirations for social, economic and
personal freedom, fairness and equality have
not reached the majority of South Africans.
South Africa remains one of the most unequal
societies, with high levels of poverty and
unemployment. Arguably still at the periphery
of rights-based development and inclusivity;
women, youth, children and persons with
disabilities are disproportionately affected by
these socio-economic conditions. As public
representatives  Members of Parliament
shoulder the responsibility to ensure the
progressive realisation of socio-economic
rights and freedoms of all South Africans,
particularly the most vulnerable sectors of the
population.

Mainstreaming gender, children, youth and persons with disabilities is a pivotal transformative approach that
recognises the inherent value and dignity of all individuals, regardless of their gender, age, or ability. This
inclusive framework seeks to address the systemic inequalities and barriers that have historically marginalised
these groups denying them access to equal opportunities, resources and participation. Moreover, it recognises the
intersecting identities and diverse needs of these groups, ensuring their equal participation, rights and
opportunities.

By placing gender, children, youth and disability at the centre of development agendas, policies, laws and
programmes, Members can ensure that the potential for sustainable and equitable progress is unlocked. This
requires:

L. Gender equality: Challenging harmful gender stereotypes, promoting women's empowerment
and addressing the specific needs of girls and women.
2. Youth empowerment: Amplifying the voices and aspirations of young people, investing in their

education, skills and leadership and creating opportunities for their economic and social growth
and well-being.

3. Child-centred approaches: Prioritising and protecting children's rights, protection and
participation to ensure their healthy growth, education, safety and well-being and providing quality
education, healthcare and nurturing environments.

4, Disability inclusion: Recognising the rights and contributions of persons with disabilities,
removing physical and attitudinal barriers and providing accessible services and opportunities.
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Mainstreaming these perspectives fosters:

. Inclusive policies, programmes, governance and decision making
Equitable resource allocation

Culturally sensitive and responsive services

. Enhanced social cohesion and community engagement

As we strive for a more just and equitable society, we must commit to:

. Policy reforms and legislative changes

. Develop capacity building and training programmes

. Support community-led initiatives and partnerships

. Evidence-based research and data-driven decision making
. Foster partnerships and collaborations

Applied consistently, this can create a resilient, fair and just South African society where everyone has the
opportunity to thrive, contribute and reach their full potential.

This Handbook provides Members of Parliament with a comprehensive reference to the legal frameworks, policies
and development imperatives concerning the rights, protection and empowerment of women, youth, children and
persons with disabilities. It proposes practical approaches and tools that Members may apply in their lawmaking,
exercising oversight over government policies and programmes, public involvement initiatives and in holding the
Executive accountable for advancing the inclusive development objectives elaborated in the National
Development Plan, African Agenda 2063 and the United Nations Sustainable Development Goals.
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MS. R. BEGG

Division Manager: Committees

The late former President, Nelson Rolihlahla
Mandela often said, “the world is hungry for
actions, not words." We commence the 7th
Parliament and embrace an activist Parliament
which is premised on action towards
protecting, promoting and fulfilling the rights
of South Africans irrespective of age, gender,
race, disability, language, religion and culture.
Women, children, persons with disabilities and
youth constitute most of the population of
South Africa. These target groups are adversely
affected by inequality, poverty, unemployment
and gender-based violence and femicide.
Parliamentarians, as duty-bearers, have an
obligation to respect, protect, promote, and
fulfil human rights of these rights-holders.
Moreover, these rights are enshrined in the
/ - South  African  Constitution as well as
’/" sacdn ! international laws signed and ratified by the

o = [

! R ol - South African government. Understanding

what this role entails is key for each Member of Parliament to effectively carry out their functions. These functions
should also be understood within the context of the priorities identified for Government and Parliament.

Inclusive growth and development, poverty alleviation and job creation are among government's key priorities.
Given that women, youth, persons with disabilities and children comprise a significant proportion of the
population, their inclusion is of paramount importance. The National Development Plan: Vision 2030 (NDP)
remains the defining blueprint for South Africa’s growth and development. The NDP, along with the United
Nations Sustainable Development Goals and the African Agenda 2063, will quide the development of outcomes to
advance growth, development and equality.

These policy priorities will directly benefit women, children, persons with disabilities and youth but requires astute
oversight. Mainstreaming the rights of women, children and persons with disabilities is imperative to ensure that
they are not the periphery of economic growth and development. It is a critical strategy to achieve equality and is
a mechanism to ensure that cognisance is taken of the above target groups in policy and programme
development, as well as in budget preparation and allocation.

Thus, Parliamentarians have the responsibility to ensure the mainstreaming of gender, children's rights, rights of
persons with disabilities and youth. This is done via the legislative process, when conducting oversight, during
public participation, and whilst enhancing international participation as well as facilitating co-operative
governance.

This Handbook has been developed for all Members of Parliament and serves as an important reference tool. It
sets out the key policy and legislative framework that pertain to women, children, persons with disabilities and
youth in South Africa. Furthermore, the Handbook examines Parliament's core functions from a gender, child
rights, disability rights and youth rights perspective with the aim of assisting Parliamentarians to give effect to
their functions as duty-bearers.
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DEFINITIONS

Child
A person under the age of 18 years as per the Constitution of South Africa.
Disability

‘Persons with disabilities include those who have long-term physical, mental, intellectual or sensory
impairments which in interaction with various barriers may hinder their full and effective participation in
society on an equal basis with others." !

Legislature
This includes the National Assembly, the National Council of Provinces and the Provincial Legislatures.
Mainstreaming

Children's Rights

‘Mainstreaming children's rights is a strategy that puts those rights at the centre of broad policy decisions,
institutional structures and resource allocation. In the context of parliament, it means considering all of
parliament's work from the perspective of the child — whether reviewing and approving budgets, shaping and
adopting legislation or overseeing government performance. Mainstreaming also entails viewing all issue
areas from the perspective of the child, not just those issues overtly relating to children, such as child
protection or education." 2

Disability Mainstreaming

The preamble of the United Nations Convention on the Rights of Persons with Disabilities places emphasis on
the importance of ‘mainstreaming disability issues as an integral part of relevant strategies for sustainable
development.” Hence, the "United Nations promotes the “twin-track approach” for equalizing opportunities for
persons with disabilities, which consists of: (a) integrating disability-sensitive measures into the design,
implementation, monitoring and evaluation of all policies and programmes and (b) providing
disability-specific initiatives to support the empowerment of persons with disabilities."

Gender Mainstreaming

The United Nations defines gender mainstreaming as "... the process of assessing the implications for women
and men of any planned action, including Legislation, policies or programmes, in all areas and at all levels. It
is a strategy for making women's as well as men's concerns and experiences an integral dimension of the
design, implementation, monitoring and evaluation of policies and programmes in all political, economic and
societal spheres so that women and men benefit equally, and inequality is not perpetuated. The ultimate goal
of mainstreaming is to achieve gender equality."

‘Preamble of United Nations Convention on the Rights of Persons with Disabilities

2Inter-Partiamentary Union & UNICEF (n.d.) A handbook on child participation in Parliament. France: Courand et Associes

3United Nations (2012) Mainstreaming disability in the development agenda, Report of the Secretary General, Commission for Social Development, Fiftieth session,
Follow-up to the World Summit for Social Development and the twenty-fourth special session of the General Assembly: review of relevant United Nations plans
and programmes of action pertaining to the situation of social groups. 1-10 February 2012.

“United Nations (1997) Report of the Economic and Social Council.
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Youth Mainstreaming

Youth mainstreaming is a transformative process that is inclusive and consciously proactive, placing the
capabilities and rights of young men and women alongside those of other marginalised community members
in development planning. It is transformative because it radically improves young people's wellbeing and
rights by translating co-created visions into youth-centric policies and programmes.®

Oversight

In the South African context, oversight is a constitutionally mandated function of legislative organs of state to
scrutinise and oversee executive action over any organ of state. This entails ‘the informal and formal, watchful,
strategic and structured scrutiny exercised by legislatures in respect of the implementation of laws, the
application of the budget, and the strict observance of statutes and the Constitution. In addition, and most
importantly, it entails overseeing the effective management of Government departments by individual
members of Cabinet in pursuit of improved service delivery for the achievement of a better quality of Life for all
Citizens."

Youth

A person between the ages of 14 and 35.”

SCommonwealth Secretariat (2017). Youth Mainstreaming in Development Planning: Transforming Young Lives.
SParliament of Republic of South Africa (2012) Oversight and accountability model - Asserting Parliament's Oversight Role in Enhancing Democracy, p.7.
“National Youth Development Agency Act (No. 54 of 2008)
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EXECUTIVE SUMMARY

The Mainstreaming Handbook will assist Members in the National
Assembly, the National Council of Provinces and the Provincial
Legislatures to effectively undertake their roles as duty-bearers by
fulfilling, protecting and promoting the rights of women, children,
persons with disabilities and youth during the term of the Seventh
Parliament and beyond.

The objectives of this Handbook are to:

Highlight the role of Members in promoting the rights of women, children, persons with disabilities and
youth.

Identify key legislation pertaining to women, children, persons with disabilities and youth.

Identify key international binding instruments pertaining to women, children, persons with disabilities and
youth and the role of Members in overseeing the implementation of these.

Propose mechanisms for conducting effect oversight when considering issues pertaining to women,
children, persons with disabilities and youth.

Articulate the importance of enhancing the public participation of women, children, persons with
disabilities and youth in legislative processes.

Raise awareness on issues of co-operative governance as they pertain to women, children, persons with
disabilities and youth.

Raise awareness about the internal structures and issues within legislatures as they pertain to women,
children, persons with disabilities and youth.

The Handbook is divided into four sections:

Institutional Structures — Government and Parliament outlines the institutional arrangements within
Government and Parliament to drive and oversee programmes related to women, children, persons with
disabilities and youth.

Legislative Framework provides an overview of the Constitutional imperatives, international binding
instruments, key Legislation as well as national policies that promote the rights of women, children, persons
with disabilities and youth.

Core functions of Legislatures outlines the functions of legislatures which include legislation, oversight,
public participation, international participation and co-operative governance and identifies opportunities
within these core functions to highlight issues related to women, children, persons with disabilities and
youth.

Internal mechanisms and policies within Legislatures focuses on the role of the Multi-Party Women's
Caucus and key internal policies within legislatures such as family policies, sexual harassment and
reasonable accommodation policies.

12
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The Handbook outlines the relevance of a gendered, child, disability and youth rights perspective and why these
perspectives must be considered in the fulfitment of the core functions of a legislature including:

e Legislation: During the development of legislation and monitoring the implementation thereof,

e Oversight: When conducting oversight over the Executive by Committees and during oversight for
constituency work. Matters related to women, children, persons with disabilities and youth are not the sole
prerogative of Committees focusing on social welfare matters such as health, education, and social security,
but fall beyond that scope given the duty-bearer responsibility bestowed on legislatures. Conferral of
Committees in this regard is very important. Budgeting is another crucial aspect of oversight.
Gender-responsive budgeting, budgeting from a child-rights, disability-rights and youth-rights
perspective should be applied to analyses of departmental Votes, during in-year monitoring of quarterly
reports and the Budget Review and Recommendations Reports where relevant.

e International participation: In the consideration of international and regional instruments for ratification
as well as the oversight of the State in terms of its reporting duties. Legislatures have a crucial oversight
role in terms of assessing and overseeing the implementation of treaties, conventions etc. This entails
assessing the extent to which conventions have been given effect through domestication, as well as
monitoring and assessing compliance with reporting obligations.

e Public participation: The representation of women, children, persons with disabilities and youth must be
ensured in all public participation platforms provided for by the legislatures. Mechanisms and systems
need to be in place to ensure that women, children, persons with disabilities and youth are not excluded
from public participation platforms and instead are provided with opportunities for meaningful
participation. This includes, for example, providing sign language interpreters for deaf persons.

e (Co-operative governance: When facilitating co-operative governance between the three spheres of
Government and ensuring that the rights of women, children, persons with disabilities and youth are being
promoted in the nrocess

incl usion

policies
D clnva c::li B
budgets% =Y g
democracy
oversight
““inclusion =,

rights
disability . V_womend_.
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hdemoeracy. it iTeaties |
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1. INTRODUCTION

South Africa has celebrated 30 years of democracy since the historic election date of 27 April 1994. The country
has grown since then including in the advancement of human rights and the size of the populace itself. According
to Statistics South Africa the population stands at 62.02 million with an unemployment rate of 32.9 percent for
Quarter 1 of 2024.8 Women, children, persons with disabilities and youth constitute a large proportion of the
population in South Africa. According to the 2022 Census, females constitute 51,5 percent of the total population.®
Children constitute almost 34 percent (21 million) of South Africa's total population.t® The disability prevalence is
15,7 percent in the country.!! “The total number of youths (aged 15-34 years) with disabilities was roughly 551 000,
and accounts for 2,7% of persons with disabilities in 2022 (3,8 million persons)."'2

Itis thus imperative that the country's laws, policies and programmes respond to the needs of these target groups.
This has direct bearing on the work of Members of Parliament and Members of the Provincial Legislatures.

In the 2024 Global Gender Gap Report, the World Economic Forum ranked South Africa 18th overall out of 146
countries on the Gender Gap Index which is an assessment of Economic Participation and Opportunity*3,
Educational Attainment*4, Health and Survival*> and Political Empowerment. South Africa received its highest
ranking i.e. 13th position in relation to the last variable, Political Empowerment.t® According to the
Inter-Parliamentary Union, South Africa is ranked in the 17th position insofar as women's representation in
Parliament is concerned.t’

Thisis a six-place decline from its previous ranking prior to the May 2024 national elections. Notwithstanding this,
there has been a marked increase in the number of women in Parliament since the first democratic term in 1994.
During the first democratic term, women's representation was at less than 30 percent. While the numbers have
fluctuated since then, the number of women in Parliament has consistently been above 40 percent. In the Seventh
Parliament, women constitute 43.5 percent of the National Assembly and 44 percent of the National Council of
Provinces. Women are the Chairpersons of 18 of the 43 parliamentary committees (42%) and both the positions of
Speaker and Deputy Speaker of the National Assembly are occupied by women. Youth Parliamentarians comprise
12.5 percent (50) of the 400 total Members of Parliament following the 2024 elections.

8Department: Statistics South Africa, Republic of South Africa (2024) Quarterly Labour Force Survey (QLFS), 1st Quarter 2024

9Statistics South Africa (2022) Census 2022. Accessed [https://census.statssa.gov.za/#/]

10Statistics South Africa (2003 —2023) General Household Survey 2002 — 2022. Pretoria, Cape Town: Statistics South Africa. Analysis by Katharine Hall,
Children's Institute, University of Cape Town.

1Disability data in the 2022 census were collected for persons aged 5 years and above using the Washington Group short set questions. Statistics South Africa
(2024) Profiling the socio-economic status and Living arrangements of persons with disabilities in

South Africa 2011-2022 / Statistics South Africa. Pretoria: Statistics South Africa

12National Youth Development Agency (2023) Census 2022 Analysis, October 2023, p. 12. Accessed:
(https://www.nyda.gov.za/Portals/0/downloads/CENSUS%202022%20ANALYSIS.pdf]

13South Africa was ranked at 96th for Economic Participation and Opportunity.

14South Africa was ranked 48th for educational attainment

15South Africa was ranked 29th for health and survival

16World Economic Forum (2024) Global Gender Gap Report

17|PU Parline, Women's representation in Parliament as at June 2024. [Each month, the IPU publishes rankings of the percentage of women in national
parliaments.] Accessed: [https://data.ipu.org/women-ranking/?date_year=20248date_month=06]
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With respect to children, in 2024, the KidsRights Index'8, (a global measurement tool, emphasising the rights of
the child), ranked South Africa as 93rd (out of 194 countries) in the world® on its child rights index score. This
composite score covers five domains, namely Life; Health; Education; Protection and a Child Rights Environment.
Of particular interest is domain 5, which “reveals to what extent countries have operationalized the Convention's
general principles and the state of their basic ‘infrastructure’ for making and implementing children's rights
policies."?® Qverall South Africa scored in the middle of the range for most domains (Health?!, Education??,
Protection?3 and Child Rights Environment ) but in the bottom third for Life.?

However, since the inception of this Index South Africa's performance has declined as its initial ranking in 2013
was 85th out of 165 countries assessed. In 2023 South Africa’s overall rating fell to 90th place out of 193 countries.
Whilst the drop overall is minimal (from 90th place in 2023 to 93rd place in 2024 in the global ranking system) it
still raises concerns about areas of improvement that require attention to give effect to children’s rights as the
country regressed in each domain.

There is no composite index that adequately describes the status of persons with disabilities globally and locally.
The health statistic Disability Adjusted Life Years (DALY)26 merely quantifies the burden of disease from mortality
and morbidity and this is purely from a medical model perspective.2” Domains covered by the previous indexes,
such education and economic empowerment are particularly important for persons with disabilities in South
Africa, given that they experience numerous challenges to a barrier-free society and inclusion in almost all
aspects of Life. It can be noted that, “South Africa has made important progress in mainstreaming disability. Within
the policy environment, there have been major shifts away from viewing disability primarily as a medical, health,
or welfare issue through a transition towards a rights-based approach. These shifts are expressed in relevant
legislation, policies and programmes that emphasise the roles and responsibilities of various government
departments and Civil Society Organisations to create a more inclusive society for persons with disabilities."?

As reflected in Government's 30 Year Review, progress has been noted for persons with disabilities in terms of
access to social assistance and social security; access to education for learners with disabilities; and for the
representation of persons with disabilities in occupations and workplaces.2® The provision of social grants have
increased significantly to persons with disabilities from 804,249 in 1997 to 1,035,437 in 2023.3° Moreover, “care
dependency grants for children with disabilities have seen substantial growth, with the number of recipients
increasing from 5,737 in 1997 to 156,982 in 2023."3! With respect to basic education, the number of special schools
increased from 295 in 2002 to 489 in 2022 and the number of learners with disabilities in mainstream public
schools increased to 121 461 for the same time period.32 The 2022/23 Annual Report of the Commission for
Employment Equity indicated that the private sector was doing better compared to Government in terms of the
representation of employees with disabilities at Top management level — 1.7 percent versus 1.4 percent.3® The
Report goes on to state, “that the Private Sector (1.3%) is performing much better than Government (0.9%) when
it comes to the employment of employees with disabilities in 2022."** Furthermore, the Report of the Public
Service Commission noted that "As a country, achieving representivity among persons with disabilities is a
concern with the overall average of 1%."3°

18KjdsRights Index is a global ranking of how countries world-wide are implementing children's rights. Accessed: [https://www.kidsrights.org/research/kidsrights-index/]
19The top 3 countries being Luxembourg, Iceland, Greece

20Arts K, Reddy Pichhil A and Dubey U (20204) The KidsRights Index 2024 Report, p.11.

21Ranked 114th in the domain Health, which include % of under five-year-olds suffering from underweight, immunization of 1 year old children, % of population using
improved sanitation facilities (urban and rural), % of population using improved drinking water sources (urban and rural) as indicators

22Ranked 87th in the domain Education, which include primary school participation, secondary school participation, primary school enrolment ratios (female as % of
male), secondary school enrolment ratios (female as % of male), survival rate to last grade of primary (female as % of male), primary school net attendance ratio (urban
and rural) as indicators.

23Ranked 95th in the world in the domain of Protection, which include child labour, adolescent birth rate and birth registration as indicators

24Ranked 80th in the Enabling Environment for Child Rights domain which include the score based | on the analysis of the Concluding Observations adopted by the UN
Committee on the Rights of the Child for a specific country focused on seven selected indicators namely non-discrimination, best interest of the child; respect for the
views of the child/child participation; enabling legislation; mobilization of the best available budget; collection and analysis of disaggregated data; and State-civil society
cooperation for children's rights. @
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With respect to youth, the 30 Year Review indicated that, “since 1994, youth unemployment has remained high. The
1996 National Census recorded a youth unemployment rate of 53.2%."¢ The Review states that, ‘high youth
unemployment stems from disengagement with the labour market, and a lack of education and training. Among
youths aged 15-24, 34.2% were neither employed nor engaged in education or training, with females constituting
the majority of this group."3”

Since the advent of democracy, specific attention has been given to the formulation of a pro-poor Constitution in
which the rights of vulnerable groups are assured and protected. The Constitution enshrines the rights of women,
children, youth and persons with disabilities as articulated in the Bill of Rights - with specific reference to the right
to equality in Section 9 and children's rights in Section 28. South Africa is also signatory to key international and
regional treaties and conventions that underpin the rights of women, children, persons with disabilities and youth.
These include, for example, the Convention on the Elimination of ALl Forms of Discrimination Against Women
(CEDAW), the African Charter on the Rights and Welfare of the Child (ACRWC), and the United Nations Convention
on the Rights of Persons with Disabilities (UNCRPD). In turn, these conventions and charters have found
expression in domestic legislation and policy.

Within this context, legislatures, as duty-bearers, have the responsibility for the promotion, protection and
fulfilment of the rights of women, children, persons with disabilities and youth. This role is actioned by the
legislature through the legislative process, oversight, public participation, international participation and
cooperative governance. Legislatures must ensure the effective mainstreaming of gender, children, disability and
youth rights within these core processes.

This Handbook on mainstreaming gender, children, disability and youth rights is directly linked to the module on
Oversight and Accountability (Module 4) of the South African Legislative Sector and is similar in form and
structure but with a specific focus on women, children, persons with disabilities and youth. The mainstreaming
handbook draws on all the key units discussed in Module 4.38

25138th in the world in the domain Life, which include Under 5 mortality, Life expectancy at birth and maternal mortality ratio as indicators

26World Health Organisation, Health statistics and information systems (http://www.who.int/healthinfo/global_burden_disease/metrics_daly/en/)

27"One DALY can be thought of as one lost year of "healthy" life. The sum of these DALYs across the population, or the burden of disease, can be thought of as a
measurement of the gap between current health status and an ideal health situation where the entire population Lives to an advanced age, free of disease and disability."
(World Health Organisation)

28Department of Performance Monitoring and Evaluation (2023) Towards a 30 Year Review of South Africa’'s Democracy (1994-2024), Pretoria: Department of Planning,
Monitoring and Evaluation, p.120.

29Department of Planning, Monitoring and Evaluation (2023) Towards a 30 Year Review of South Africa's Democracy (1994-2024), Pretoria: Department of Planning,
Monitoring and Evaluation.

30SASSA South Africa’s SOCPEN system, as of 2023 in DPME (2023)

3ubid, p. 121

32EMIS data for 2022; Comprehensive Audit on Special Schools, 2002 in DPME (2023)

33Department of Employment and Labour (2023) 23rd Commission for Employment Equity (CEE) Annual Report 2022 2023, Pretoria: Department of Employment and
Labour.

34|bid, p.68

35Public Service Commission (2023) Report on the Performance of National Departments: Adherence to the Constitutional Values and Principles Governing Public
Administration, p. 39.

35Department of Planning, Monitoring and Evaluation (2024) 30 Year Review of South Africa’'s Democracy (1994-2024) Synthesis Report on implementation and impact of
government programmes in South Africa, p. 114.

37Department of Planning, Monitoring and Evaluation (2024) 30 Year Review of South Africa’'s Democracy (1994-2024) Synthesis Report on implementation and impact of

government programmes in South Africa, p. 53
38Unit 1: Constitutional Mandate for Legislatures; Unit 2: Oversight in Committees — Processes
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PURPOSE OF A HANDBOOK ON MAIN
STREAMING

The purpose of the handbook is to assist Members in the National Assembly (NA), the National Council of
Provinces (NCOP) and the Provincial Legislatures to effectively undertake their roles as duty-bearers by fulfilling,
protecting and promoting the rights of women, children, persons with disabilities and youth during the term of the
Seventh Parliament. This is done by raising awareness of why mainstreaming from a child and disability and
youth rights as well as a gendered perspective is integral to the work of Members in legislatures.

The objectives of this handbook are to:

Highlight the role of Members in promoting the rights of women, children, persons with disabilities and
youth.

Identify key legislation pertaining to women, children, persons with disabilities and youth.

Identify key international binding instruments pertaining to women, children, persons with disabilities and
youth and the role of Members in overseeing the implementation of these.

Propose mechanisms for conducting effective oversight when taking into account issues pertaining to
women, children, persons with disabilities and youth.

Articulate the importance for enhancing the public participation of women, children, persons with
disabilities and youth in legislative processes.

Raise awareness on issues of co-operative governance as they pertain to women, children, persons with
disabilities and youth.

Raise awareness about the internal structures and issues within legislatures as they pertain to women,
children, persons with disabilities and youth.

The Handbook is divided into four sections as outlined below.

Institutional structures — Government and Parliament outlines the institutional arrangements within
Government and Parliament to drive and oversee programmes related to women, youth, children and
persons with disabilities.

Legislative Framework provides an overview of the Constitutional imperatives, international binding
instruments, key legislation as well as national policies that promote the rights of women, youth, children
and persons with disabilities.

Core functions of Legislatures outlines the functions of legislatures which include legislation, oversight,
public participation, international participation and co-operative governance and identifies opportunities
within these core functions to highlight issues related to women youth, children and persons with
disabilities.

Internal mechanisms and policies within Legislatures focuses on the role of the Multi-Party Women's
Caucus and key internal policies within legislatures such as family policies, sexual harassment and
reasonable accommodation policies.
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3. INSTITUTIONAL STRUCTURES -
GOVERNMENT AND PARLIAMENT

3.1 Government Structures: Women, Children, Persons with Disabilities and Youth

Within the first few years of the advent of democracy, Government implemented institutional arrangements to
drive programmes to improve the Lives of targeted groups namely women, persons with disabilities, children and
youth. National coordinating structures were created in the Presidency and provincial Premiers' offices whilst
departments had focal points.3°

The Presidency housed a series of institutional arrangements that supported programmes to improve the Lives of
women, persons with disabilities, children and youth which included:#°

Office on the Status of Women (OSW)

Office of the Status of Disabled Persons (OSDP)
Office of the Rights of the Child (ORC)

Youth Desk

The OSW was established in the Presidency during 1997 to steer the national gender programme. The OSW also
championed the development of the National Policy Framework for Women Empowerment and Gender Equality
that was approved by Cabinet in 2000. Subsequently, similar structures were established in the Premier’s offices.*!

The OSDP was established on 1 May 1997 in the then Office of the Deputy President Mbeki, after the transfer of the
Reconstruction and Development Programme (RDP) to line function departments. In 1999, Mr. TM Mbeki was
elected to the Presidency of the Republic of South Africa and the OSDP was moved to the Presidency. It was
established to enable Government to improve the quality of life of disabled persons and to maximize their
potential to contribute actively to all aspects of socio-economic activities.*2

In 1998, the Office on the Rights of the Child (ORC) was established in the Presidency to provide leadership on the
strategic Agenda of Government on Children's Rights and Responsibilities.

In September 2003, the Policy Co-ordination and Advisory Services branch within the Presidency was expanded to
accommodate a sixth chief directorate. "The Chief Directorate: Programmes provided professional and
administrative oversight to the three programmes in the Presidency, namely the Office on the Rights of the Child,
Office on the Status of Disabled Persons and Office on the Status of Women. The central function of this Chief
Directorate was to ensure that issues of gender, disability and child rights are mainstreamed throughout
Government."#3The ORC, OSW, OSDP and the National Youth Commission reported to the then Minister in the
Presidency.

39The Presidency (2008) Towards a Fifteen Year Review, Pretoria: GCIS.

“0Presidency of Republic of South Africa (2009) The Presidency Annual Report 2008-2009.

41South African Government Communications (n.d.) Women's Month 2015, Accessed:
[https://www.gov.za/news/events/commemorative-events/womens-month-2015]

42Matsebula, S. (2002) Report to the Joint Monitoring Committee on the Status and Quality of Life of Children, Youth and Persons with Disabilities. History of the
Office on the Status of Disabled Persons: OSDP, The Presidency — Office on the Status of Disabled Persons, Accessed:
[https://static.pmg.org.za/docs/2002/appendices/020918history.htm]

43Presidency of Republic of South Africa (2004) The Presidency Annual Report 2003-2004, p.39
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With respect to the National Youth Commission (NYC), the Minister in the Presidency was charged with the
administration of the National Youth Commission Act of 1996 (as amended in 2000) and as such acted as the
Executive Authority of the NYC. The mission of the NYC was to coordinate, promote and monitor youth
development through the implementation of an integrated youth development framework.

In May 2009, the President pronounced on the establishment of a Department of Women, Children and People
with Disabilities (DWCPD). The purpose of the DWCPD was to drive the Government's equity, equality and
empowerment agenda regarding marginalised groups and historically disadvantaged communities in each of the
three sectors, namely women, children and persons with disabilities, through an integrated approach to accelerate
the realisation of their human rights.

In May 2014 the President, evolved the structure to a dedicated Ministry for Women in the Presidency as a way of
elevating women's issues and interests to lead, coordinate and oversee the transformation agenda on women's
socio-economic empowerment, rights and equality through mainstreaming, monitoring and evaluation.** It must
be noted that the Children's Programme and Disability Programme was then shifted to the Department of Social
Development.

From 1 October 2014, the Directorate: Youth Desk and the National Youth Development Agency (NYDA) was
transferred from the Presidency to the Department of Planning, Monitoring and Evaluation (DPME).#5 Prior to the
establisnment of the NYDA, the two key state institutions primed with the responsibility of taking forth youth
development in the country was the National Youth Commission (NYC) and the Umsobomvu Youth Fund (UYF).
The NYC was established in terms of the National Youth Commission Act, (No 19 of 1996) to redress the
imbalances of the past and to create a national youth policy aimed at empowering the youth and allowing them
to realise their full potential through optimal access to opportunities. The UYF was created by Government in 2001
and was tasked with promoting entrepreneurship, job creation, skills development and skills transfer amongst
South Africans between the ages of 18 and 35 years. The UYF was a government-created finance agency
established to foster skills development and employment creation amongst young people. Given the challenges
experienced by the NYC, its provincial counterparts and the UYF in terms of the overlapping mandates, urban
areas dominating in terms of the activities and Llimited visibility on the ground, particularly by youth in rural areas,
consistent calls were made by youth at various political platforms for the dissolution of the old youth machinery
(namely the NYC and UYF) and creating a new agency to drive youth development more coherently. This was
reflected in a resolution adopted at the 2007 Youth Parliament which stated as follows:

‘A proposal emanated from the National Youth Convention to either dissolve or incorporate the Umsobomvu
Youth Fund and the National Youth Commission into a centralised national youth development agency, through
an Act of Parliament.”

Furthermore, according to the African National Congress' Polokwane Resolutions on "Youth Development’, it was
resolved that a National Youth Development Agency be established to ensure seamless integration, sustainability
and responsiveness to the demands and aspirations of South Africa's youth and that this would be achieved
through the merger of the National Youth Commission and Umsobomvu Youth Fund to be affected during the
course of 2008. In addition, it was also noted that the NYDA be responsible for the implementation of the
Integrated Youth Development Strategy as Government policy. As per Section 3 of the NYDA Act (No. 54 of 2008)
the Agency is mandated to “initiate design, coordinate, evaluate and monitor all programmes aimed at integrating
the youth into the economy and society, guide efforts and facilitate the economic participation and empowerment,
and the achievement of education and training."

44South African Government Communications (n.d.) Women's Month 2015, Accessed:
[https://www.gov.za/news/events/commemorative-events/womens-month-2015]
45The Presidency of Republic of South Africa (2020) Annual Report 2019/20.
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On 29 May 2019 after the 2019 national Government elections, the President announced the appointment of a
Minister and Deputy Minister in the Presidency for Women, Youth and Persons with Disabilities. On 26 June 2019,
Schedule 1 of the Public Service Act was amended to establish the Department of Women, Youth and Persons with
Disabilities. This entailed the reorganisation of the former Department of Women through the transfer of the
functions and concomitant resources of persons with disability, and youth development from the Departments of
Social Development and Planning, Monitoring and Evaluation, respectively. In 2020/21, the reallocated functions
and budgets were fully incorporated into the Department of Women, Youth and Persons with Disabilities.

At that stage, the Department was charged with “taking the lead on socio-economic transformation and
implementation of the empowerment and participation of women, youth and persons with disabilities through
mainstreaming, advocacy, monitoring and evaluation."¢ Subsequently, the mandate was changed to, “requlate
the socio-economic transformation and implementation of the empowerment and participation of women, youth
and persons with disabilities."#” The Department reverted back to the original mandate as per its Annual
Performance Plan 2023/24 as follows, ‘Lead on socio-economic transformation and implementation of the
empowerment and participation of women, youth and persons with disabilities through mainstreaming, advocacy,
monitoring and evaluation."8

3.2 Oversight Structures at National Parliament

In the 7th Parliament, the Portfolio Committee on Women, Youth and Persons with Disabilities is tasked with the
responsibility to oversee the Department of Women, Youth and Persons with Disabilities, the National Youth
Development Agency and the Commission for Gender Equality within the National Assembly. The Portfolio
Committee on Social Development oversees the Department of Social Development where the Office on the Rights
of the Child is located and funded through Programme 4: Welfare Service Policy Development and
Implementation Support specifically the sub-programme focused on Children.

The Select Committee on Social Services within the National Council of Provinces will oversee the Departments of

Health, Social Development, Women, Youth Development and Persons with Disabilities, and Statistics South
Africa.

46Department of Women, Youth and Persons with Disabilities Strategic Plan 2020-2025, pg.10
47Department of Women, Youth and Persons with Disabilities (2024) Annual Performance Plan 2024/25, p.159
“48Department of Women, Youth and Persons with Disabilities (2024) Annual Performance Plan 2024/25, p. 159
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4. LEGISLATIVE FRAMEWORK

There are three, inter-dependent categories of rights, namely, civil and political rights; socio-economic; and
cultural rights. Civil and political rights are rights that limit physical and legal abuse by governments (and other
parties) against persons. These entitle persons to be free from feeling physically threatened and abused by the
political system, law or another person. Examples include the right to life, to be registered after birth and the right
to vote (except for children).

Cultural rights are rights that are aimed at protecting and promoting the rights of marginalised groups.
Socio-economic rights include those relating to healthcare, education, minimum income, social security,
nutrition, housing and shelter. These rights are aimed at meeting a person's basic needs.

This section provides a synopsis of the legislative framework in which the rights of women, children, persons with
disabilities and youth in South Africa are located.

4.1 Constitutional Imperatives

South Africa is committed to the equality and empowerment of women in all spheres of private and public life and
expresses this commitment in its Constitution which in the Bill of Rights, actively makes provision for equality for
all, and provides a framework for the pursuing of equality and human rights.*

The Constitution asserts, in its founding provisions, that the democratic state is founded on values of human
dignity, achievement of equality and advancement of human rights and freedom, non-racism and non-sexism.

22
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The equality clause of the Constitution states that everybody is equal before the law and has the right to equal
protection and benefit of the law. It includes provision for positive measures or affirmative action, stating that
‘legislative and other measures” may be taken to “protect or advance" people who have been disadvantaged. The
Constitution also protects against unfair discrimination (direct or indirect) on one or more grounds, including race;
gender; sex; pregnancy; marital status; ethnic or social origin; colour; sexual orientation; age; disability; religion;
conscience; belief; culture; language and birth.

Furthermore, the South African Constitution contains several socio-economic rights which only apply to children.
In terms of section 28(1)(c) every child has the right to basic nutrition, shelter, basic health-care services and social
services.>? These rights are free of internal limitations in terms of progressive realisation. While socio-economic
rights applicable to everyone have internal limitations because the Constitution requires that the State must take
reasonable legislative and other measures, within its available resources, to achieve the progressive realisation of
these rights, no such limitation applies to the socio-economic rights of children.3* In addition, the Constitution
makes provision for children's right to be protected from abuse, neglect and degradation. The Constitution also
ensures that no child should work when under-age or do work that would interfere with his or her education or
development. Children should be jailed only as a last resort and should not have to share a cell with adults.
Moreover, children should not take part in wars and should be protected during times of conflict. Furthermore,
Section 28 (2) of the Constitution, which relates to the best interest of the child, reiterates that a child's interests
are the most important consideration in any matter concerning the child.

As prescribed by international law, the State has various layers of obligations. In terms of section 7(2) of the
Constitution, the State has a duty to respect, protect, promote and fulfil all the rights in the Bill of Rights. The
Constitution adds the duty to ‘promote’ these rights, which is absent from international Law.

During the Sixth Parliament, the National Assembly approved a request to amend Section 6 (1) of the Constitution
to include South African Sign Language (SASL) as an official language to promote the rights of persons who are
deaf and hard of hearing. The National Assembly voted for the Constitution Eighteenth Amendment Bill that
amends Section 6 (1) on 2 May 2023. Subsequently, President Cyril Ramaphosa enacted sign language as the 12th
official language on 19 July 2023. In so doing, the legislation sought to, firstly, advance the cultural acceptance of
SASL; secondly, to ensure the realisation of the rights of persons who are deaf and hard of hearing to equal
protection and benefit of the law and human dignity; and thirdly, to promote inclusive and substantive equality
and prevent or eliminate unfair discrimination on the ground of disability, as guaranteed by Section 9 of the
Constitution.>?

4.2 International Instruments

Subsection 4.2 outlines selective international instruments that promote the rights of women, children, persons
with disabilities and youth.

In addition to the International Bill of Rights and the core human rights treaties, there are many other universal
instruments relating to human rights. The legal status of these instruments varies and can take the form of
declarations, principles, guidelines, standard rules and recommendations. None of these instruments have
binding legal effect, but such instruments have an undeniable moral force and provide practical guidance to
States in their conduct. Covenants, statutes, protocols and conventions are legally-binding for those States that
ratify or accede to them.

49Chapter 2, Section 9, Constitution of RSA (No. 108 of 1996)

50Section 28 of the Constitution of RSA (No. 108 of 1996)

51Dutschke, M. (2007)

52South Africa Government Communications (2023) President Cyril Ramaphosa enacts sign language as 12th official language, 19 Jul, 19 July 2023. Accessed:
[https://www.gov.za/speeches/president-cyril-ramaphosa-enact-sign-language-12th-official-langauge]
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The 2030 Agenda for Sustainable Development that was adopted by the United Nations General Assembly on 25
September 2015 is an example of a universal, integrated and transformative agreement. It is comprised of 17
Sustainable Development Goals (SDGS) and 169 associated targets. The SDGs builds on the Millennium
Development Goals (MDGs), all of which had a bearing on women, children, persons with disabilities and youth.
These SDGs are recognised as an urgent call for action by all countries in a global partnership to end poverty and
other deprivations by implementing strategies that improve health and education, reduce inequality, and spur
economic growth — all while tackling climate change and working to preserve our oceans and forests.>3

At a regional level, a key commitment is the African Agenda 2063. This framework was adopted by the African
Union Summitin January 2015. It was developed with the sole purpose of quiding Africa's development in the next
fifty years. To this end, the "African Union (AU) is focusing on development on a broad front, be it economic, social,
political, scientific as well as cultural." Agenda 2063 is constituted of 7 aspirations, 20 goals, and 39 priority areas,
with targets and indicators. Furthermore, the SDGs are all encapsulated in the 20 goals of Agenda 2063. However,
the "SDGs scope is confined to social, economic and environmental dimensions” whereas Agenda 2063 "is broader
in scope, covering social, economic and sustainability considerations in the broad context, political cultural and
other African priorities. Hence by implementing Agenda 2063 Member States will ipso facto be meeting global
obligations under the SDGs.">*

It is beyond the scope of this manual to discuss all the aforementioned binding and non-binding human rights
instruments. For the purposes of this publication, a select few have been chosen to provide Members with a brief
overview as it relates to the context in which legislatures formulate law, conduct oversight and hold the Executive
accountable with respect to women, children, persons with disabilities and youth.

4.2.1 Women

A number of international and regional instruments promoting and protecting the rights of women provides the
legal foundation for ending gender discrimination and gender-based rights violations. These instruments call on
States to take action against discriminatory practices and strive towards the attainment of gender equality.

International instruments

. The Beijing Platform for Action (BPFA)
The Beijing Declaration and Platform for Action represents the culmination of the Fourth World Conference on
Women with the aim of advancing the goals of equality, development and peace for all women everywhere and in
the interest of humanity. The Conference identified 12 critical areas of concern and went on to identify strategic
objectives and plans of action to realise the goal of gender equality and women's empowerment. These are:

a) The persistent and increasing burden of poverty on women;

b) Inequalities and inadequacies in and unequal access to education and training;

Q) Inequalities and inadequacies in and unequal access to healthcare and related services;

d) Violence against women;

e) The effects of armed and other types of conflict on women, including those living under foreign
occupation;

f) Inequality in economic structures and policies, in all forms of productive activities and in access to
resources;

g) Inequality between men and women in the sharing of power and decision-making at all levels;

h) Insufficient mechanisms at all levels to promote the advancement of women;

53nited Nations: Department of Economic and Social Affairs - Social Development (n.d.) The 17 Goals, Accessed: [https://sdgs.un.org/goals]
54African Union (n.d.) Agenda 2063- SDGs. Accessed: [https://au.int/en/ea/statistics/a2063sdgs]
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) Lack of respect for and inadequate promotion and protection of the human rights of women;

i Stereotyping of women and inequality in women's access to and participation in all communication
systems, especially in the media;
k) Gender inequalities in the management of natural resources and in the safeguarding of the
environment; and
) Persistent discrimination against and violation of the rights of the girl child.
. The Convention on the Elimination of all Forms of Discrimination Against Women (CEDAW)

CEDAW is essentially a statement of minimum standards that governments need to meet to ensure that there is
an end to discrimination and to promote gender equality. By signing and ratifying CEDAW, the South African
Government has agreed to adopt and develop mechanisms to help protect the basic rights of women and improve
their status by eliminating gender-based discrimination. Specific areas of discrimination against women are
identified in CEDAW. A few of these are highlighted below:

a) Country responsibilities: Countries must eliminate discriminatory Laws, policies, and practices in
the national legal framework.

b) Fquality: Women are fundamentally equal with men in all spheres of Life. Countries must take
measures to uphold women's equality in the political, social, economic, and cultural fields.

0) Temporary special measures: Countries may implement temporary special measures to accelerate
women's equality.

d) Political and public Life: Women have an equal right to vote, hold public office, and participate in
civil society.

e) Nationality: Women have equal rights with men to acquire, change, or retain their nationality and
that of their children.

f) Education: Women have equal rights with men in education, including equal access to schools,
vocational training, and scholarship opportunities.

q) Employment: Women have equal rights in employment, including without discrimination on the
basis of marital status or maternity.

h) Health: Women have equal rights to affordable health-care services.

i) Fconomic and social life; Women have equal rights to family benefits, financial credit, and
participation in recreational activities.

J) Rural women: Rural women have the right to adequate living conditions, participation in
development planning, and access to health-care and education.

k) Equality before the law: Women and men are equal before the law. Women have the legal right to
enter contracts, own property, and choose their place of residence.

) Marriage and family: Women have equal rights with men in matters related to marriage and family
relations.

. C190 - Violence and Harassment Convention, 2019 (No. 190)

International Labour Organisation Convention C190 was adopted in June 2019 and is the first international treaty
to recognise the right of everyone to a work environment free from violence and harassment, including
gender-based violence and harassment.

The Convention applies to violence and harassment in the work environment occurring in the course of, linked
with or arising out of work, namely:
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a) in the workplace, including public and private spaces where they are a place of work;

b) in places where the worker is paid, takes a rest break or a meal, or uses sanitary, washing and
changing facilities;

0) during work-related trips, travel, training, events or social activities;

d) through work-related communications, including those enabled by information and
communication technologies;

e) in employer-provided accommodation; and

f) when commuting to and from work.

ILO C190 protects workers and other persons in the world of work, including employees as defined by national law
and practice, as well as persons working (irrespective of their contractual status), persons in training, including
interns and apprentices, workers whose employment has been terminated, volunteers, jobseekers and job
applicants, and individuals exercising the authority, duties or responsibilities of an employer.

In addition, the Convention applies to all sectors, whether private or public, both in the formal and informal
economy, and whether in urban or rural areas.

The Convention calls upon Member States to adopt laws, regulations and policies ensuring the right to equality
and non-discrimination in employment and occupation, including for women workers, as well as for workers and
other persons belonging to one or more vulnerable groups or groups in situations of vulnerability that are
disproportionately affected by violence and harassment in the world of work. It also calls specifically for the
adoption of laws and regulations to define and prohibit violence and harassment in the world of work, including
gender-based violence and harassment.

Among enforcement and remedies, Member States must ensure that victims of gender-based violence and
harassment in the world of work have effective access to gender-responsive, safe and effective complaint and
dispute resolution mechanisms, support, services and remedies; and also recognise the effects of domestic
violence and, so far as is reasonably practicable, mitigate its impact in the world of work.

Regional Instruments
. The Protocol to the African Charter on Human and People's Rights on the Rights of Women

The Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Women (also known as the
Maputo Protocol) serves as a supplement to the African Charter and provides for special protocols and
agreements in relation to the rights of women. The Protocol requires African governments to eliminate all forms
of discrimination and violence against women in Africa and to promote gender equality and the empowerment of
women.

The Protocol states amongst others that:

. States Parties shall combat all forms of discrimination against women through appropriate
legislative, institutional and other measures by:

a) including in their national constitutions and other legislative instruments, if not already
done, the principle of equality between women and men and ensuring its effective
application;

b) enacting and effectively implementing appropriate legislative or regulatory measures,

including those prohibiting and curbing all forms of discrimination particularly those
harmful practices which endanger the health and general well-being of women;
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Q) integrating a gender perspective in their policy decisions, legislation, development plans,
programmes and activities and in all other spheres of life;

d) taking corrective and positive action in those areas where discrimination against women
in law and in fact continues to exist; and
e) supporting the local, national, regional and continental initiatives directed at eradicating

all forms of discrimination against women.

*  States Parties shall commit themselves to modify the social and cultural patterns of conduct of women
and men through public education, information, education and communication strategies, with a view
to achieving the elimination of harmful cultural and traditional practices and all other practices which
are based on the idea of the inferiority or the superiority of either of the sexes, or on stereotyped roles
for women and men.

. The SADC Protocol on Gender and Development

The SADC Protocol encompasses commitments made in all regional, global and continental instruments for
achieving gender equality, enhances these instruments by addressing gaps and setting specific measurable
targets where they do not already exist, and advances gender equality by ensuring accountability by all SADC
Member States. Key provisions include:

a) The establishment of Constitutional and legal rights to enshrine gender equality.

b) The equal representation of women in all areas of decision-making.

Q) Equal access to quality education and training for women and men, as well as their retention at all
levels of education.

d) The equal participation of women in economic policy formulation and implementation.

e) The implementation of measures to combat and eliminate all forms of gender-based violence and
trafficking and the provision of comprehensive care services for victims of gender-based violence.

f) The adoption of policies and programmes that address the physical, emotional and social
well-being of women.

Q) The provision of adequate prevention, treatment care and support in relation to HIV and AlDS.

h) Fqual representation of women in conflict resolution and peace building processes.

) The mainstreaming of gender in all information, communication and media policies and laws.

In 2018 an amendment to the Protocol came into force. Among the key amendments to the Protocol is the
prohibition of any person under the age of 18 to enter into marriage, as well as guardianship/custodial and
inheritance rights of widows and widowers. It also calls for the adoption of gender-sensitive curricula, policies and
programmes in education and the recognition of women's unpaid care and domestic work.

. The Solemn Declaration on Gender Equality in Africa (SDGEA)

The SDGEA recognises that major challenges and obstacles to gender equality remain and require concerted and
collective leadership and efforts from all African states. It also raises concerns about the status of women and the
negative impact on women of issues such the high incidence of HIV and AIDS among girls and women, conflict,
poverty, harmful traditional practices, high population of refugee women and internally displaced women,
violence against women, women's exclusion from politics and decision-making, illiteracy and the limited access
of girls to education. The Declaration calls for, amongst others:

a) The accelerated implementation of gender-specific economic, social, and legal measures aimed at
combating the HIV/AIDS pandemic.
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b) Ensuring the full and effective participation and representation of women in peace processes
including the prevention, resolution, management of conflicts and post-conflict reconstruction in
Africa as stipulated in UN Resolution 1325 (2000).

Q) Reinforcing legal mechanisms that will protect women at the national level and end impunity of
crimes committed against women in @ manner that will change and positively alter the attitude
and behaviour of the African society.

d) Ensuring the active promotion and protection of all human rights for women and girls including
the right to development by raising awareness or by legislation where necessary.

e) The active promotion and implementation of legislation to guarantee women's land, property and
inheritance rights including their rights to housing.

f) Taking specific measures to ensure the education of girls and literacy of women, especially in the

rural areas, to achieve the goal of "Education for ALL"

4.2.2 Children

The rights of children are legally defined in international human rights treaties, such as the United Nations
Convention on the Rights of the Child (UNCRC), regional human rights treaties, such as the African Charter on the
Rights and Welfare of the Child (ACRWC) and country-specific legislation. The extent to which international
instruments and laws can improve the Lives of children across the world is dependent on the extent to which State
parties implement them and adopt domestic measures to comply with the relevant obligations.>®

The human rights instruments that deal specifically with child rights include:

. African Charter on the Rights of the Child (ACRWC)

. Worst Forms of Child Labour Convention

. United Nations Convention on the Rights of the Child (UNCRC)

. Optional Protocol to the Convention on the Rights of the Child on the sale of children, child
prostitution and child pornography

. Optional Protocol to the Convention on the Rights of the Child on the Involvement of Children in

Armed Conflict

The following key treaties also include specific provisions that impact on children namely;

. International Convention on the Elimination on all Forms of Discrimination Against Women
(CEDAW)

. Minimum Age Convention

. International Covenant on Economic, Social and Cultural Rights (ICESC)

. International Covenant on Civil and Political Rights (ICCPR)

. United Nations Convention on the Rights of Persons with Disabilities (UNCRPD)

%5Sloth-Nielsen, J. and Mezmur, B.D. (2007)
29







MAINSTREAMING HANDBOOK: INSIGHTS ON MATTERS RELATED TO WOMEN, CHILDREN, PERSONS WITH DISABILITIES AND YOUTH

The following are key treaties.

International instruments
. United Nations Convention on the Rights of the Child (UNCRC)

The UNCRC was acceded to rapidly by most countries across the world.>® The preamble sets out the civil, political,
economic, social and cultural rights of children.>”The Convention also reaffirms the fact that children, because of
their vulnerability, require the following:

a) The need for legal and other protection of the child before and after birth.

b) The importance of respect for the cultural values of the child's community.

Q) Children need special care and protection. Special emphasis is placed on the primary caring and
protective responsibility of the family.

d) The vital role of international cooperation in securing children's rights.

Regional Instruments

The South African Government has also ratified a number of regional treaties and agreements pertaining to
children including the African Charter on the Rights and Welfare of the Child and the African Youth Charter (the
later to be discussion under youth below).

. Africa Charter on the Rights and Welfare of the Child (ACRWC)

The ACRWC was drafted to give the UNCRC specific application in the African context since the representation by
African countries at the time of the drafting of the UNCRC was deemed inadequate. Hence, the ACRWC was the
first regional treaty on the human rights of the child.>®

The UNCRC and ACRWC are premised more on the rights of the child than the powers of the parent over the child.
More emphasis has been placed on continent specific issues in the ACRWC such as inter-country adoptions and
child trafficking. Moreover, the ACRWC encompasses the following:

a) The ACRWC provides that every child who is mentally or physically disabled shall have the right to
special measures of protection in keeping with physical and moral needs and under conditions
which ensure dignity and promote self-reliance and active participation in the community.

b) Children shall be protected from all forms of economic exploitation and from performing any work
that is likely to be hazardous or to interfere with the child's physical, mental, spiritual, moral, or
social development.

Q) A child shall be entitled to the enjoyment of parental care and protection and shall, whenever

possible, have the right to reside with his or her parents. No child shall be separated from parents
against his or her will, except when a judicial authority determines in accordance with the appropriate
law that such separation is in the best interest of the child.

%6]bid
57Child Rights Information Network, Convention on the Rights of the Child. Accessed: [http://www.crin.org/docs/resources/treaties/uncrc.asp).
58S|oth-Nielsen, J. and Mezmur, B.D. (2007)
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4.2.3 Disability

ALl the noted instruments have a bearing on persons with disabilities - with a particular focus on either women
with disabilities or a child with a disability. The United Nations Convention on the Rights of Persons with
Disabilities is the only overarching instrument that specifically outlines the rights of persons with disabilities at a
global level. At a regional level, there is the Protocol to the African Charter on Human and People's Rights on the
Rights of Persons with Disabilities in Africa.

International Instrument

. United Nations Convention on the Rights of Persons with Disabilities (UNCRPD) and Optional
Protocol

The UNCRPD was one of the fastest treaties ever negotiated at the United Nations. It received its 20th ratification
in April 2008. In turn, the latter ratification triggered the entry into force of the Convention and its Optional
Protocol 30 days later. The purpose of the UNCRPD is to promote, protect and ensure the full and equal enjoyment
of all human rights and fundamental freedoms of persons with disabilities. Furthermore, the UNCRPD provides
for the following:

a) It recognises persons with disabilities as ‘rights holders” and “subjects of law" that are able to
participate in developing and implementing plans and policies affecting them.>®

b) It acknowledges persons with disabilities as capable of making decisions concerning their Lives
based on their informed consent.

0) It recognises persons with disabilities as active members of society.

d) It clarifies and qualifies how all categories of rights apply to persons with disabilities and identifies

areas where adaptations have to be made for persons with disabilities to effectively exercise their
rights and areas where their rights have been violated, and where protection of rights must be
reinforced.6°

The Optional Protocol on the UNCRPD provides for a complaint mechanism whereby the Committee on the Rights
of Persons with Disabilities can “receive and consider communications from or on behalf of individuals or groups
of individuals subject to its jurisdiction who claim to be victims of a violation by that State party of the provisions
of the Convention."®! In turn, the Protocol stipulates that the State party in turn has within 6 months to submit to
the Committee “written explanations or statements clarifying the matter and the remedy, if any that may have
been taken by the State.”

Regional Instrument

. Protocol to the African Charter on Human and People’s Rights on the Rights of Persons with
Disabilities

The Protocol to the African Charter on Human and People's Rights on the Rights of Persons with Disabilities in
Africa (hereafter the Protocol) was adopted by Heads of State on 29 January 2018, at the Thirtieth Ordinary
Session of the Assembly held in Addis Ababa, Ethiopia. The Protocol aims to promote, protect and ensure the full
and equal enjoyment of all human and people's rights by all persons with disabilities, and to ensure respect for
their inherent dignity. It constitutes an African instrument to advance the rights of persons with disabilities,
cognisant of the obligations contained in the United Nations Convention on the Rights of Persons with Disabilities.
This Protocol was ratified by South Africa in 2007.

59United Nation, enable (2009) Backgrounder: Disability Treaty Closes a Gap in Protecting Human Rights, Accessed:
[http://www.un.org/disabilities/default.asp?id=476]

80United Nations enable (n.d.) Convention on the Rights of Persons with Disabilities, p.1

81UN General Assembly (2006) Optional Protocol to the Convention on the Rights of Persons with Disabilities, 13 December 2006, A/RES/61/106.







4.2.4 Youth

In South Africa, youth are affected by various international treaties that cover a range of issues including human
rights, education, health, and development. Below are some key international treaties that apply to youth in South
Africa:

International Instruments
. United Nations Convention on the Rights of the Child (UNCRC)

This treaty outlines the rights of children and young people under the age of 18, including protection from
exploitation, access to education, and healthcare. Based on the definition of “youth," young people aged 15-18
years are considered in this treaty.

The UNCRC emphasises the right to education and development for all children, including adolescents. It has
influenced policies to ensure that youth in this age group have access to quality education that prepares them for
adulthood and equips them with necessary skills.

The UNCRC recognises children's right to participate in decisions affecting them. For youth aged 15-18, this means
opportunities to engage in civic activities, express their opinions, and participate in community and governmental
processes. The Convention stresses protection from exploitation and harmful practices, such as child labour and
trafficking. It encourages governments to enact laws and programmes to safeguard older children and
adolescents from these risks.

The UNCRC upholds the right to health and access to healthcare services. For youth aged 15-18, this includes
addressing issues Like mental health, sexual and reproductive health, substance abuse prevention, and access to
information and services related to these areas.

Overall, the UNCRC serves as a framework that guides policies and practices to ensure that youth aged 15-18
years are supported, protected, and empowered as they navigate adolescence and prepare for adulthood. Its
principles foster a nurturing environment that respects their evolving capacities and encourages their active
participation in society.

. International Covenant on Economic, Social and Cultural Rights (ICESCR)

While not specific to youth, the ICESCR covers economic, social, and cultural rights that are relevant to young
people, such as the right to education and the right to health. There are several Articles in the ICESCR that impact
on the lives of youth.

Article 13 of the ICESCR emphasises the right of everyone to education. This includes access to free and
compulsory primary education, as well as progressively free secondary and higher education. For youth, this
means governments are obligated to ensure that education is accessible, relevant, and of good quality, facilitating
their personal development and preparation for future roles in society.

Article 6 of the ICESCR recognises the right of individuals to work, which includes the right to the opportunity to
gain a living by work freely chosen or accepted. This provision underscores the importance of employment
opportunities for youth, promoting initiatives that facilitate their entry into the labour market under fair
conditions and without discrimination.
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Articles 9 and 11 of the ICESCR affirm the rights to social security and an adequate standard of Living, respectively.
These rights are crucial for youth as they transition into adulthood and face challenges such as unemployment,
poverty, and social exclusion. Governments are required to establish social protection systems that ensure youth
have access to essential services, benefits, and support.

Article 12 of the ICESCR recognises the right of everyone to the enjoyment of the highest attainable standard of
physical and mental health. This includes access to healthcare services, information, and education necessary to
achieve and maintain health. For youth, this right encompasses sexual and reproductive health services, mental
health support, and prevention programs for substance abuse and other health risks.

Overall, the ICESCR provides a comprehensive framework for protecting and promoting the economic, social, and
cultural rights of youth. It obligates states parties to take steps, both individually and through international
cooperation, to progressively realise these rights for all individuals, including youth, ensuring their development,
well-being, and active participation in society.

. International Covenant on Civil and Political Rights (ICCPR)

The International Covenant on Civil and Political Rights (ICCPR) impacts youth in several significant ways:

The ICCPR ensures that youth enjoy fundamental civil and political rights such as freedom of expression,
assembly, and association. These rights are crucial for their participation in society and political processes.

The Covenant provides legal recognition of youth as holders of rights, ensuring that they are treated equally
before the law and have access to legal remedies if their rights are violated.

It promotes awareness among youth about their rights and responsibilities, fostering a culture of human rights
and civic engagement from a young age.

ICCPR encourages youth participation in decision-making processes at local, national, and international levels. It
supports their involvement in shaping policies that affect their lives directly. By upholding principles of
non-discrimination and equality, the ICCPR aims to protect vulnerable youth populations from discrimination
based on race, ethnicity, religion, gender, or other grounds.

Overall, the ICCPR plays a crucial role in empowering youth, protecting their rights, and promoting their active
participation in civil and political Life.

Convention on the Elimination of ALl Forms of Discrimination Against Women (CEDAW)

While focusing on women's rights, CEDAW indirectly affects young women by promoting gender equality and
combating discrimination.

These treaties and agreements provide a framework for promoting and protecting the rights of young people in

South Africa and around the world, ensuring their well-being, development, and opportunities for participation in
society.
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Regional instruments
. African Youth Charter (AYC) 62

In 1995, the United Nations strengthened its commitment to the youth of the world by adopting the World
Programme of Action for Youth to the Year 2000 and Beyond (WPAY) to effectively address the problems of young
people and to increase the opportunities for the participation of youth in society.%® The WPAY provided a policy
framework and practical guidelines for national governments and regional organisations to improve the situation
of youth in countries and regions.64

As a signatory State, the South African Government has to ensure that in terms of the development and
implementation of a youth policy, attention is paid to the regional obligations that are enforceable under the AYC.
These provisions will have a direct impact on the development of the youth policy - a policy that will impact on
structures such as the National Youth Development Agency (NYDA). The NYDA initiates, implements, facilitates
and monitors youth development interventions and is aimed at reducing youth unemployment and promoting
social cohesion. Its mandate of mainstreaming youth issues, should involve interaction with all sectors in order to
embody the definition of youth mainstreaming. Parliament is able to monitor and help foster relationships
through its oversight function. The AYC provides for the following:

a) State Parties shall recognise the rights of young people from ethnic, religious and linguistic
marginalized groups or youth of indigenous origin, to enjoy their own culture, freely practice their
own religion or to use their own language in community with other members of their group.

b) Amongst its 31 Articles, it provides that State Parties shall take all appropriate steps to eliminate
harmful social and cultural practices that affect the welfare and dignity of youth, in particular. This
refers to customs and practices that harm the health, Life or dignity of the youth; and customs and
practices discriminatory to youth on the basis of gender, age or other status.

4.3 Key National Laws and Policies

Subsection 3 provides an overview of the key laws and policies that pertain to and promote the rights of women,
children, persons with disabilities and youth.

4.3.1 Women
National Legislation

Although all legislation has implications for women, the following table contains some of the key legislation
impacting on the lives of women.

82Children 14-18 years fall within the youth category (14-35 years)

83United Nations System for Action for Youth (n.d.) The World Programme of Action for Youth the Year 2000 and Beyond, Accessed
[http://www.un.org/events/youth98/backinfo/ywpa2000.htm]

84United Nations System for Action for Youth (n.d.) The World Programme of Action for Youth the Year 2000 and Beyond, Accessed
[http://www.un.org/events/youth98/backinfo/ywpa2000.htm] 37
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Legislation Overview

Constitution of the Republic of South
Africa Act (No.108 of 1996)

The South African Constitution lays the basis for the promotion of gender equity. Sections
9(2) and (3) prohibit discrimination on the basis of race, gender, sex, pregnancy, marital
status, ethnic or social origin, colour, sexual orientation, age, disability, religion,
conscience, belief, culture, language and birth.

Promotion of Equality and Prevention of
Unfair Discrimination Act (No. 4 of 2000)
(Commonly referred to as PEPUDA)

PEPUDA is the overarching legislation dealing with the promotion of gender equality. It
provides the policy framework to address unfair discrimination; harassment and hate
speech. The primary purpose of the Act is to promote substantive equality. 8

Domestic Violence Act (No. 116 of 1998)

The Domestic Violence Act is the primary legislation aimed at protecting women against
violence in the home. It constitutes a substantial broadening of the limited scope of its
predecessor, the Prevention of Family Violence Act of 1993. In its Preamble this Act
recognises that domestic violence is a serious social evil and an obstacle to achieving
gender equality.

Domestic Violence Amendment Act (No.14
of 2021)

The Domestic Violence Amendment Act expanded the definitions of domestic violence
and introduced improved mechanisms for the manner in which acts of domestic violence
must be dealt with. It also compels adults and certain functionaries to report suspected
acts of domestic violence against children, persons with disabilities and the elderly.

Labour Relations Act (No. 66 of 1995)

The Labour Relations Act is the main act that deals with sexual harassment in the
workplace. It has a Code of Good Practice on Sexual Harassment that sets out the best
ways to deal with complaints about sexual harassment.

Criminal Procedure Second Amendment
Act (No. 85 0f 1997)

This Act effected further amendments to the bail laws to ensure that persons who are
accused of committing serious offences are not released and relates particularly to
offences where women and children are the victims.

Criminal Law (Sexual Offences and
Related Matters) Amendment Act (No. 32
of 2007)

This Act aims to help intensify South Africa's efforts to fight sexual crimes against all
persons and, especially, sexual offences committed against vulnerable groups, including
women, children and people who are mentally disabled. One of the significant changes
that this legislation brought about is the repeal of the common law offence of rape and its
replacement with an expanded statutory offence of rape, applicable to all forms of sexual
penetration without consent, irrespective of gender.

Criminal Law (Sexual Offences and
Related matters) Amendment Act (No. 13
of 2021)

The Amendment Act adds new offences and extends existing offences. It also extends the
categories of persons who are vulnerable and places a duty on anyone who suspects that
a sexual offence has been committed against a vulnerable person to report it to the
police.

The Protection from Harassment Act (No.
17 of 2011)

The Act makes provision for women who are being stalked or harassed by someone they
are not in a domestic relationship with to obtain a protection order against the
perpetrator.

The National Health Act (No. 61 of 2003)

Chapter 1 of the Act reaffirms the right of access of pregnant and lactating women and
children below the age of six to free health services, provides for categories of vulnerable
persons, and those not covered by a medical aid scheme.

85This refers to achieving equal outcomes for disadvantaged groups as opposed to privileged and disadvantaged groups being treated the same.



Legislation Overview

The Choice on Termination of Pregnancy
Act (No. 92 of 1996)
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The Choice on Termination of Pregnancy Act was widely consulted and was one of the first
legislative processes in the history of the South African Parliament to encompass such
wide-ranging public debate and participation. This Act repealed the restrictive and
inaccessible provisions of the Abortion and Sterilisation Act, (No. 2 of 1975), and promotes
reproductive rights and extends freedom of choice by affording every woman the right to
choose whether to have an early, safe and legal termination of pregnancy according to
her individual beliefs.

The Reform of Customary Law of
Succession and Regulation of Related
Matters Act (No. 11 of 2009)

The Reform of Customary Law of Succession and Regulation of Related Matters Act
acknowledged that widows in customary marriages whose husbands died intestate, as
well as children born out of a customary marriage, do not enjoy adequate protection
under customary law and that this cannot be reconciled with the provisions of equality
and dignity as contained in the Bill of Rights and aims to address these matters in an
equitable manner.

The Recognition of Customary Marriages
Act (No. 120 of 1998)

The Recognition of Customary Marriages Act came into operation on 15 November 2000
and gives full legal recognition to customary marriages for the first time in the history of
South Africa. Prior to the commencement of the Act, customary marriages, (better known
as customary unions) did not enjoy the same status as civil marriages concluded in terms
of the Marriage Act, (No. 25 of 1961).

Civil Union Act (No. 17 of 2006)

The Act legalises same-sex marriage. It allows two people, regardless of gender, to form
either a marriage or a civil partnership. In terms of marriages the Act caters for a specific
form of marriage, providing for both opposite and same-sex couples. Both prospective
spouses must be at least 18 years of age. Over and above marriage, the Act also provides
for persons (irrespective of gender) involved in @ monogamous relationship to enter into
a civil partnership with each other.

The Employment Equity Act (No. 55 of
1998)

The purpose of the Employment Equity Act is to achieve equity in the workplace, by
promoting equal opportunity and fair treatment in employment through the elimination
of unfair discrimination. It also speaks to the implementation of affirmative action
measures to redress the disadvantages in employment experienced by designated groups,
to ensure their equitable representation in all occupational categories and levels in the
workforce. Considering the large numbers of women who are in informal and casual
employment there is a need for better implementation and enforcement of the
Employment Equity Act.

Preferential Procurement
Framework Act (No. 5 of 2000)

Policy

The Act provides for procurement contracting with persons, or categories of persons,
historically disadvantaged by unfair discrimination on the basis of race, gender or
disability.

Prevention and Combating of Trafficking in
Persons Act (No. 7 of 2013)

The Act aims “to give effect to the Republic's obligations concerning the trafficking of
persons in terms of international agreements; to provide for an offence of trafficking in
persons and other offences associated with trafficking in persons; to provide for penalties
that may be imposed in respect of offences; to provide for measures to protect and assist
victims of trafficking in persons; to provide for the coordinated implementation,
application and administration of this Act; to prevent and combat the trafficking in
persons within or across the borders of the Republic; and to provide for matters connected
therewith."
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Additional matters to note:

Recognition of Muslim marriages:¢ On 28 June 2022, the Constitutional Court of South Africa handed down a
judgement recognising the validity of Muslim marriages and protecting the rights of people who marry according
to Muslim rites, especially women, and the children born of these unions.

The Constitutional Court found that the Marriage Act 25 of 1961 (Marriage Act) and the Divorce Act 70 of 1979
(Divorce Act) are inconsistent with rights entrenched in the Constitution as they fail to recognise marriages
solemnised in terms of Sharia law (Muslim marriages), which have not been registered as civil marriages, as valid
marriages, and to regulate the consequences of such recognition.

Policies and Strategies

. South Africa’s National Gender Policy Framework (NGPF)

The promotion of women’s rights and gender equality finds itself entrenched in South Africa’'s National Gender
Policy Framework (NGPF). This is not a law, but rather a framework which promotes equality and advancement of
women. Adopted in 2000, the NGPF highlights the relationship between women, power and decision-making. One
of the key principles underpinning the vision and mission of the Framework is that of equality between men and
women; this principle is defined as “a situation where men and women have equal conditions for realising their
full human rights and potential, and are able equally to contribute to national political, economic, social and
cultural development and to benefit from the results."s?” The main purpose of the Framework is “to establish a
clear vision and framework to guide the process of developing laws, policies, procedures and practices that will
serve to ensure equal rights and opportunities for women and men in all spheres of Government as well as in the
workplace, the community and the family."s® The Department of Women, Youth and Persons with Disabilities
indicated that it had subsequently reviewed the policy in 2023/24.

. The National Strategic Plan on Gender-based Violence and Femicide (NSPGBVF)

The National Strategic Plan on Gender-Based Violence and Femicide (NSPGBVF) provides a cohesive strategic
framework to guide the national response to the GBVF crisis in which South Africa finds itself. The Plan, produced
in 2019, aims to provide a multi-sectoral, clear strategic policy and programming framework to ensure a
coordinated national response to the crisis of gender-based violence and femicide by the Government of South
Africa and the country as a whole. It focuses on responding to gender-based violence and femicide in a
comprehensive and strategic manner with a specific focus on violence against ALL women (across age, physical
location, disability, sexual orientation, sexual and gender identity, gender expression, nationality and other
diversities) and violence against children. Its overall vision is a South Africa free from gender-based violence
directed at women, children and LGBTQIA+ persons.

The National Council on Gender-Based Violence and Femicide Act (No. 09 of 2024), enacted in May 2024, aids the
implementation of the NSPGBVF through the establishment of a council as a statutory body responsible for
providing strategic leadership on the elimination of gender-based violence and femicide in South Africa.

Women's Legal Centre Trust v President of the Republic of South Africa and Others [2022] ZACC 23
67Qffice on the Status of Women (2000) South Africa's National Gender Policy Framework for Women's Empowerment and Gender Equality.
%81bid.
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. Comprehensive National Gender-Based Violence Prevention Strategy

This Strategy sets out to transform the structural foundation of GBVF across national, provincial and local
spheres; and strengthen the national delivery capacity to roll out evidence-based prevention programmes and
emerging interventions. In addition, it aims to address harmful social and gender norms, and facilitate social
cohesion. It provides a comprehensive, coherent and multi-sectoral strategic framework to guide planning,
implementation and monitoring of high impact prevention efforts over the NSPGBVF timeframe: 2020-2030.

4.3.2 Children

This section provides a synopsis of some of the key pieces of legislation that pertain to children followed by an

explanation of the overarching policy namely the National Plan of Action for Children.

Legislation

' Legislation

Children's Act (No. 38 of 2005) as
amended by Children's Amendment
Act (No. 17 of 2022)

Overview

The Children's Act was launched as an overarching piece of legislation that enhances the
protection of children and specifically gives effect to children's right to social services. This Act
outlines that decisions should be made in the best interests of the child, and that each child has
a right to participate in decision-making that concerns him or herself. The Act also changed the
age of majority from 21 years to 18 years and further obliges Government to ensure substantive
equality and equal access to social services for children with disabilities and chronic illnesses.
With the current Act, the age of 12 years serves as a threshold for consent, and the child's
maturity and ability to understand the risks and benefits of any medical treatment or testing
must also be assessed before the child can consent on their own. The Act provides for the
following: Early childhood development programmes, partial and foster care services, prevention
and early intervention services for vulnerable children, protection services for abused children,
support groups for child-headed households and partial and secure care facilities for children
and adoption.

During the Sixth Parliament, the Act was amended with respect to definitions, children's court
jurisdictions, abandoned and orphaned children and children in alternative care.°

Child Justice Act (No. 75 of 2008) as
amended by  Child Justice
Amendment Act (No. 28 of 2019)

The Child Justice Act deals specifically with children and youth in conflict with the law and was
drafted to bring the legislation in line with the provisions in the Constitution pertaining to
children's rights. The former Joint Monitoring Committee on the Improvement of Quality of Life
and Status of Children, Youth and Disabled Persons was instrumental, along with many other
stakeholders, in shaping the outcome of the Bill by providing written submissions.

69Children's Amendment Act (No. 17 of 2022)
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Legislation Overview

Given the Committee's inputs into the Bill at the time, four out of the five key recommendations
made to the Portfolio Committee on Justice and Constitutional Development were incorporated
into the legislation.

These included the following:

e minimum age of criminal responsibility, assessments for all youth and children
awaiting trial, reference to the relevant international treaties, the importance of
diversion programmes and access to identification documents.

During the Sixth Parliament, the Act was amended to increase the minimum age of criminal
capacity to 12 years of age (from 10 years) and to further regulate the position of children ages
12-14 years.”®

Social Assistance Amendment Act The Social Assistance Amendment Act (No. 5 of 2010) came into effect in September 2010. This

(No. 16 of 2020) Act gives effect to social security grants that directly benefit children. The purpose of this Act is
to "amend the Social Assistance Act, 2004, so as to enable applicants and beneficiaries to apply
to the Agency (South African Social Security Agency) to reconsider its decision; to further
regulate appeals against decisions of the Agency; and to effect certain textual corrections; and to
provide for matters connected therewith".”t

The Act also deals with matters pertaining to cash grants e.g. disability grants, foster care grants
and care dependency grants, all of which affect children and youth who are eligible for obtaining
it. Children too have a right to social security, hence the provision of cash grants.

During the Sixth Parliament, the Act was amended with respect to new definitions, additional
payments Linked to social grants, payment of benefits to child-headed households, social relief of
distress in the event of a disaster amongst others.”?

Policy

National Plan of Action for Children in South Africa (2019-2024)

The purpose of the National Plan of Action is to provide a framework to monitor progress with the implementation
of the UNCRC and the ACRWC. It aims to consolidate international and national priorities for the survival,
protection, development and participation of children in the country in a coherent framework. To this end, this
Plan provides, within the broader context of the South African Human Rights Framework, a children's rights
impetus to national planning, implementation, monitoring and evaluation of national priorities. It is also directly
aligned to the following five Government priorities namely, education; health; the fight against crime and
corruption; economic growth, decent work and sustainable Livelihoods as well as rural development, food security
and land reform. Thus, all departments at national, provincial and municipal level have a role to play in the
realisation of children's rights, through their legislative frameworks, policies, strategies and programmes.”® The
first NPAC was developed and implemented in 1996, followed by the second plan in 2000, the third in 2012 and the
fourth in 2019 (which reached its end of term in March 2024).

70Child Justice Amendment Act (No. 28 of 2019)

"1Social Assistance Amendment Act (No. 5 of 2010), p.2

72Social Assistance Amendment Act (No. 16 of 2020)

3Department of Women, Children and Persons with Disabilities (2013) National Plan of Action for Children in South Africa (2012-2017)
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The "process of reviewing the fourth NPAC (2019-2024) has been concluded whereby all provinces were engaged
on the current NPAC and proposals were made towards the review of the current NPAC and the development of
the next NPAC. The draft fifth NPAC 2024-2029, as per the pattern set by previous plans will bring government's
commitments relating to children’s rights into a coherent whole and through the outcome-based approach
ensures there is delivery against these commitments in an integrated manner. It also builds on the work
implemented in the previous plans and take note of the gaps, implementation challenges and lessons learnt."”*

At the time of the drafting of this Handbook, the National Office on the Rights of the Child within the Department
of Social Development and the Presidency were leading a process for the review of the NPAC.

4.3.3 Disability

AlL of the aforementioned laws and programmes have bearing on the lives of persons with disabilities. At present
South Africa does not have a specific law primarily focused on disability but many of the existing provisions that
protect and promote the rights of persons with disabilities are located within existing pieces of legislation. For
example, the provision for the disability and care dependency grant falls within the Social Assistance Amendment
Act (No. 5 of 2010), and the provision for children with disabilities within the Children's Act (No. 38 of 2005).

The overarching policy focusing on mainstreaming disability is the White Paper on the Rights of Persons with
Disabilities (2015) to be discussed hereafter followed by other key policies that pertain to persons with disabilities.
Furthermore, disability has also found expression in the country's National Development Plan which stipulates
that "persons with disabilities must have enhanced access to quality education and employment. Efforts to ensure
relevant and accessible skills development programmes for people with disabilities, coupled with equal
opportunities for their productive and gainful employment, must be prioritised."75

Currently the country does not have a Disability Act but calls have been made for the development of legislation
in this regard by the former Department of Women, Youth and Persons with Disabilities during the 6th Parliament.
The South African Law Reform Commission was tasked with the responsibility for developing a discussion paper

as part of the process for the development of a Disability Bill that was led by the Department of Women, Youth and
Persons with Disabilities.

Policy
. White Paper on the Rights of Persons with Disabilities

The White Paper on the Rights of Persons with Disabilities (WPRPD) was approved by Cabinet on the 9 December
2015 and replaces the Integrated National Disability Strategy (INDS). This policy not only updates the INDS of 1997
but also integrates obligations from the UNCPRD and responds to the Continental Plan of Action for the African
Decade of Persons with Disabilities.

The vision of the WPRPD is, “South Africa — A free and just society inclusive of all persons with disabilities as equal
citizens” which is aligned with the Vision 2030 of the National Development Plan, INDS (1997) and the UNCRPD
(1996).

74Sebesho, L. (2024) email re Invitation- Consultation on the Draft National Plan of Action for Children (2024-2029) from Mr. L. Sebesho, Directorate: Child
Rights Advocacy, National Department of Social Development, 14 June 2024.
>National Planning Commission (2011) National Development Plan, Overview, p. 52.
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The mission of the WPRPD is “Inclusive and Equitable Socio-Economic Development.” The WPRPD is based on
nine strategic pillars namely; Removing Barriers to Access and Participation; Protecting the Rights of Persons at
Risk of Compounded Marginalisation; Supporting Sustainable Integrated Community Life; Promoting and
Supporting the Empowerment of Children, Women, Youth and Persons with Disabilities; Reducing Economic
Vulnerability and Releasing Human Capital; Strengthening the Representative Voice of Persons with Disabilities;
Building a Disability Equitable State Machinery; Promoting International Co-operation and Monitoring and
Evaluation.

. Integrated National Disability Strategy (INDS)

In 1997, the White Paper on mainstreaming disability across all government departments was released. The
Integrated Disability Strategy (INDS) was based on the United Nations Standard Rules on the Equalisation of
Opportunities for Persons with Disabilities and the South African Disability Rights Charter. The INDS has
subsequently been replaced by the WPRPD.

. Education White Paper 6: Special Needs Education — Building an Inclusive Education and Training
System

This policy was developed in 2001 by the Department of Education. The aim of the policy was to create positive
learning conditions for potential learners who were out of school and learners who experienced ‘barriers to
learning’ in educational institutions. A key premise of the policy was that out-of-school learners with disabilities
(especially those with mild to moderate support needs) can and should be accommodated within public
mainstream schools whilst only a few learners with disabilities qualify to be placed into special needs institutions.
Furthermore, the Department of Basic Education has gone on to state that "an inclusive system will facilitate the
inclusion of vulnerable learners and reduce the barriers to learning, through targeted support structures and
mechanisms that will improve the retention of learners in the education system, particularly learners who are
prone to dropping out".”¢ The DBE promotes inclusive education because:

a) It acknowledges that all children can learn;

b) It enables education structures, systems and methodologies to meet the needs of all children;
Q) It can contribute to the quality of education for all;

d) It enables children with disabilities to stay with their families and communities;

e) It is part of a wider strategy to promote an inclusive society; and

f) It is consistent with the key principles of the Convention on the Rights of the Child and the

Convention on the Rights of Persons with Disability."””
. Code of Good Practice on the Employment of Persons with Disabilities

The Department of Labour has developed the “Code of Good Practice on the Employment of People with
Disabilities” in terms of Section 54 of the Employment Equity Act (No. 55 of 1998). The Code is a guide for
employers and workers to encourage equal opportunities and fair treatment of people with disabilities. It also
helps to create awareness of the contributions that people with disabilities can make in the workplace."”®

6Department of Basic Education (2014) Inclusive Education, p.1. Accessed:
[http://www.education.gov.za/Programmes/InclusiveEducation/tabid/436/Default.aspx] (20 May 2014).

"Department of Basic Education (2014) Inclusive Education. Accessed: [http://www.education.gov.za/Programmes/InclusiveEducation/tabid/436/Default.aspx]
(20 May 2014).

8Department of Labour (n.d) Pamphlet People with Disabilities in the Workplace
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. 2 percent Employment Equity Target

In 1995, the White Paper on the Transformation of the Public Service identified a 2 percent disability equity target
for the employment of people with disabilities in the public service, with a deadline of ten years. However, progress
in this regard has been dismal. As per the reporting of the Public Service Commission by April 2005, the
percentage of employees with disabilities in the Public Service was only 0.15 percent.”® Subsequently Government
has extended the deadline for this target twice; initially to March 2010 and thereafter to 2014.

During the Sixth Administration, the former Minister in the Presidency responsible for Women, Youth and Persons
with Disabilities, Minister Nkosazana Dlamini Zuma, reported at the start of Disability Rights Awareness Month in
2023, that the Department presented to Cabinet the sixth annual progress report on the implementation of the
White Paper on the Rights of Persons with Disabilities, which called for a 2 percent increase on the minimum
employment equity target to 3 percent for people with disabilities for the 2024/25 financial year. This increase was
part of the progressive realisation of the 7 percent minimum employment equity target for people with disabilities
by 2030.8°

4.3.4 Youth

Youth globally, and in South Africa face a multitude of challenges. With the reality of the global economic decline,
young people are facing a challenging and uncertain future. Over the past 30 years South Africa's legislative
framework considers some of these challenges and finds expression in both domestic and international Law.

Legislation

N EV Overview

South Africa is one of the few countries in the world that has a specific section in its
Constitution focusing on the rights of children. Section 28 of the Bill of Rights in the
Constitution states that “every child has the right to basic nutrition, shelter, health care
and social services, as well as the right to be protected from maltreatment, neglect, abuse
or degradation”. This includes youth aged 15-18 years.

This Act establishes the National Youth Development Agency (NYDA), which is
responsible for promoting youth development through policy formulation, programme
implementation, and coordination of youth activities across different sectors.

The Act was subsequently amended in the 6th Parliament so as to insert new definitions;
to amend the provisions relating to the objects of the Agency; to amend the functions of
the Agency; to amend provisions relating to reporting by the Agency; to provide for organs
of state to assist the Agency; to provide for the governance responsibilities of the Board;
to provide for additional Board members; to provide that a Board member may not be
reappointed for more than two terms; to provide additional grounds for disqualification;
to provide for filling of vacancy during term; to amend matters pertaining to the meetings
of the Board; to amend the funding of the Agency; to authorise the Minister to make
regulations; and to provide for matters connected therewith.

79Public Service Commission (2008) Assessment on Disability Equity in the Public Service. Public Service Commission, Blackmoon Advertising: Pretoria
80South African Government News Agency (2023) SA called to uphold disability rights, Friday Nover 2, 2023. Accessed:
[https://www.sanews.gov.za/africa-south-africa-world/sa-called-uphold-disability-rights]

81Constitution of the Republic of South Africa Act (No. 108 of 1996)

82National Youth Development Agency Act (No. 54 of 2008)
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Legislation Overview

This Act regulates employment conditions, including the protection of young workers. It
sets out the minimum age for employment and ensures that young workers are not
employed in hazardous conditions.

This legislation aims to develop the skills of the South African workforce. It establishes
mechanisms for education and training, promotes learnerships, and ensures that young
people have access to skills development opportunities.

While primarily focused on education, this Act ensures access to education for all children
and young people, promoting equality and inclusivity. This Act governs the provision of
education in South Africa. It ensures access to basic education for all children and sets out
the rights and responsibilities of learners, parents, and educators.

Although not solely focused on youth, this act regulates higher education institutions,
ensuring access and equity for young people pursuing tertiary education.

Policy

National Youth Policy (NYP)

The National Youth Policy (NYP) 2020-2030 is a strategic framework aimed at fostering positive youth
development in South Africa. Developed by the Department of Women, Youth, and Persons with Disabilities, the
policy targets youth at local, provincial, and national levels, addressing both historical injustices and
contemporary challenges facing young people.8”

Key Objectives are:

a) Quality Education and Skills Development: Enhancing educational opportunities, vocational
training, and second chances for youth who have fallen out of the system.

b) Economic Transformation and Job Creation: Promoting entrepreneurship and creating job
opportunities to reduce youth unemployment.

Q) Health and Well-being: Improving physical and mental health services, with a focus on mitigating
the impacts of the COVID-19 pandemic.

d) Sacial Cohesion and Nation Building: Encouraging active citizenship and fostering a sense of
belonging and national pride among youth.

e) Effective Youth Development Machinery: Strengthening institutions and frameworks dedicated to

youth development, ensuring they are responsive and efficient.

The policy is supported by an Integrated Youth Development Strategy (IYDS), to ensure the effective
implementation of outlined interventions. It also emphasises the importance of collaboration among various
stakeholders, including government bodies, civil society, and the private sector.

83Basic Conditions of Employment Act (No. 75 of 1997)

84Skills Development Act (No. 97 of 1998)

85South African Schools Act (No. 84 of 1996)

86Higher Education Act (No. 101 of 1997)

87Department of Women, Youth and Persons with Disabilities (2020). National Youth Policy for 2020-2030 (NYP 2030).
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Integrated Youth Development Strategy (IYDS)

The Integrated Youth Development Strategy (IYDS) seeks to provide a guide on how the NYP 2030 will be
implemented. Its vison is to facilitate youth development with all sectors of society through collaboration in
support of youth development across the country.

The objectives of the IYDS framework are to:88

Provide a partnership and stakeholder engagement framework, enabling public sector, private
sector and civil society engagement

Lobby all government sectors to create a more youth-friendly, supportive regulatory environment
Facilitate programmes aimed at job creation and economic security of youth in government,
business, and civil society organisations

Initiate catalytic programmes designed to benefit youth from disadvantaged backgrounds
(primarily youth from rural areas and townships, youth with disabilities, and young women) and
co-ordinate youth focused programmes across all sectors of government and industries to align
resource allocation

Provide a monitoring and evaluation framework and system which will enable co-ordinated
nationwide tracking of youth development programmes implemented by public, private and civil
society organisations.

88National Youth Development Agency (2022). Integrated Youth Development Strategy (IYDS) 2022 /25.
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9. GORE FUNCTIONS OF LEGISLATURES

5.1  Legislation

5.1.1Initiation and development

As elected representatives of the people, members of Parliament (MPs) and Members of Provincial Legislatures
(MPLs) are the Link between the electorate and the Government. This unigue position presents Members with an
opportunity to be change agents through their representational, oversight and legislative roles. Change can occur
through the acquisition and articulation of new information by MPs and MPLs in the course of their
representational duties.

The legislatures, comprised of elected representatives, have an obligation to ensure that legislation addresses the
concerns and meets the needs of all the people it represents. Members of legislatures therefore have a valuable
role to play in the legislative process by promoting discussion and sharing information and knowledge. Through
oversight and recommendations for change, laws can also be amended, and new Bills introduced to bring about
the desired change for the relevant target groups. It is important that Members adopt an approach that is geared
towards continuously examining and amending legislation where necessary to ensure that it remains relevant to
the needs of the electorate, and is revised, simplified and improved where necessary. Ensuring adequate platforms
for public participation and engagement with relevant target groups is also important in the legislative process.

Itis essential that legislatures promote the principles of mainstreaming a gendered, child- rights, disability-rights
and youth-rights perspective in all legislation, policies and programmes so that before decisions are taken, an
analysis is made of the effects on women, children, persons with disabilities and youth, respectively.
Mainstreaming is a process of ensuring that programmes and projects in all institutions reflect the important
priority of achieving equal opportunity for all people and acknowledge the existence of inequality. Itis a deliberate
effort to reverse the level of inequality through the allocation of resources and policies to provide greater benefits
to disadvantaged groups. It is therefore important that the needs of these target groups feature prominently in the
law and policy making process.

5.1.2  Monitoring implementation

Legislatures have an obligation to ensure equal treatment of all citizens in their provinces, and Parliament carries
this responsibility for the country as a whole. Through its oversight function, legislatures have a mandate to
demand equal treatment of citizens irrespective of sex, age or disability.

The main responsibilities of legislatures in relation to the monitoring of legislation that is sensitive to the rights
of women, children, persons with disabilities and youth include the following:

. Holding accountable the Executive structures that are responsible for improving the lives of
women, children, persons with disabilities and youth through monitoring and evaluating the
implementation of and overseeing legislation impacting on these groups.

. Influencing, mobilising, monitoring and overseeing that appropriate budgets are allocated for the

implementation of legislation, policies and programmes targeted at women, children, persons with

disabilities and youth. This includes review and recommendation on the reallocation of resources
to implement relevant legislation, policies and programmes that have a direct benefit for
marginalised groups including women, children, persons with disabilities and youth.
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. Ensuring that these targeted groups are considered and prioritised in all legislation, policies and

programmes.

. Insisting on the use of language in legislative drafting that affirms the political leadership's
commitment to equality.

. Monitoring the utilisation of allocated resources for the implementation of legislation, policies and
programmes, and whether the stated objectives have been achieved.

. Ensuring that the needs of women, children, persons with disabilities and youth are mainstreamed
into the core functions of government departments, organs of state, public entities and civil society
at large.

. Requesting gender and disability disaggregated statistics to assess the impact of proposed
legislation and resource allocation on all groups in society.

. Ensuring compliance with international and regional treaties that have a bearing on women,
children, persons with disabilities and youth.

. Creating opportunities for public participation with civil society on key matters pertaining to

women, children, persons with disabilities and youth by for example collaborating with civil society
groups to collect information on the impact of legislation on the various target groups.

. Encouraging the development of grassroots mechanisms to assist Members of Parliament and
Provincial Legislatures with monitoring legislation and ensuring the involvement of people at
community level so that legislation is relevant and truly responsive to their needs.

. Regularly reviewing, monitoring and evaluating legislation, policies and programmes which
impact on women, children, persons with disabilities and youth.

5.2  Oversight

Oversight can be described as the informal and formal, watchful, strategic and structured scrutiny exercised by
legislatures as it relates to:

. the implementation of laws,
. the application of the budget, and
. the strict observance of statutes and the Constitution.

In addition, it entails overseeing the effective management of government departments by individual members of
Cabinet in pursuit of improved service delivery for the achievement of a better quality of Life for all citizens.8?
The figure below provides a schematic representation of the oversight cycle that occurs on an annual basis, the
details of which are discussed hereafter.

89Parliament of South Africa (2009), Oversight and Accountability model
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Figure 1: Oversight cycle®®
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In terms of the provisions of the Constitution and the Joint Rules of Parliament, Parliament has the power to
conduct oversight over all organs of State, including those at provincial and local government level. Two key
structures to consider when conducting oversight are the Department of Performance Monitoring and Evaluation
(DPME) and the Auditor-General of South Africa (AG). Both structures can provide Members with resources and
information relating to all national government departments regarding performance, budget and progress.

The DPME facilitates the development of plans for the cross-cutting priorities or outcomes of Government and
monitors and evaluates the implementation of these plans. The AG has a constitutional mandate. It exists to
strengthen democracy by enabling oversight, accountability, and governance in the public sector through
auditing, thereby building public confidence. Members can consult both the DPME and AG as means to facilitate
their oversight responsibility.

This section focuses on various oversight platforms where Members can address issues and challenges related to
women, children and people with disabilities regardless of the committee they find themselves in.

5.2.1 State of the Nation Address (SONA)

The President presents the State of the Nation Address at the beginning of each year where he or she reflects on
the past year, highlights the challenges facing the country, and presents a way forward to address these
challenges. The SONA is delivered to a joint sitting of Parliament. Members should use the SONA as a foundation
for issues to be addressed as they embark on the new financial year. Using the sectoral strategic objectives
identified by the President, Members can align and prioritise Committee and constituency work accordingly.

90Adapted from Figure 2 oversight cycle on an annual basis as reflected in Parliament's Oversight and Accountability Model, Asserting Parliament's Oversight
Role in Enhancing Democracy (2009) @
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Itis suggested that Members actively note how SONA affects the lives of women, children, persons with disabilities
and youth. In doing so, SONA should be viewed through a human rights lens — Members should constantly be
considering the human rights implications of all statements made throughout the speech.

5.2.2 Budget Process

Through its committees, Parliament plays an important role in the budget process. Since 1994 there have been
several budget reforms, including the Medium-Term Expenditure Framework (MTEF), Public Finance
Management Act (No. 29. of 1999) (PFMA) and the Municipal Finance Management Act (No. 56 of 2003).

Participation by Members of Parliament in the budget process is significant because the budget is one of the most
important economic tools of Government that provides a comprehensive account of the nation's priorities.®* Since
Parliament represents the people of the country, it is therefore responsible for ensuring that the limited available
resources best match the needs of the most vulnerable groups, specifically women, children, people with
disabilities and youth.

For example, when looking at the budget for the South African Police Services (SAPS), Members should consider
asking questions like: "How much of the departmental budget has been allocated and spent on services and
programmes to monitor and improve services and support to people with disabilities?’, or "How much of the
departmental budget has been allocated to support the specialised family violence, child protection and sexual
offences services?', or “What resources has the Department allocated in order to implement the Domestic
Violence Act?’, or "How has the Department given effect to the National Youth Service?". This kind of questioning
will allow Members to explore and analyse expenditure in relation to women, children, persons with disabilities
and youth.

Animportant component of the Money Bills Amendment Procedure and Related Matters Act (No. 9 of 2009) is the
fiscal framework, which must be scrutinised when Parliament considers whether to amend a money bill. Section
8 of the Act provides for the adoption of the fiscal framework in accordance with stipulated principles. The fiscal
framework serves as an important guide to the whole budget process by providing the foundation upon which
detailed budget decision-making depends. It is a crucial tool for Members to ensure the realisation of the rights
of women, children, and people with disabilities. In assessing the performance of national departments,
Committees will, amongst others, assess a department's medium-term estimates of expenditure, strategic
priorities and measurable objectives; annual reports; financial statements and the Standing Committee on Public
Accounts reports. This performance assessment process results in the Budget Review and Recommendation
Report (BRRR).

Committees annually compile and submit a BRRR for tabling in the National Assembly for each department. This
process takes place after the adoption of the Appropriation Bill and prior to the adoption of the reports on the
Medium-Term Budget Policy Statement (MTBPS).°2 The BRRR must be submitted to the Minister of Finance and
the relevant Cabinet Minister responsible for the vote to which the report applies.®?

During the BRRR process, Members can assess whether a department has considered the needs of women,
children, people with disabilities and youth for that financial year. This can be done regardless of a department's
mandate, to mainstream the rights of these groups. In this way Members can assess how departments have spent
their budgets on programmes and initiatives aimed at improving the lives of the most vulnerable communities. It
is also a strategic opportunity to assess whether departments have used their budgets to implement legislation
aimed at enhancing the Lives of women, children, persons with disabilities and youth.

91|nformation Services Section, Research Unit (2011)
92|nformation Services Section, Research Unit (2011)
931pid.
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The BRRR process is also an ideal opportunity for Members to include an assessment of the department’s service
delivery performance in relation to women, children, people with disabilities and youth within the context of
available resources. In drafting the BRRR, Members may refer to departmental annual reports, strategic plans,
National Treasury expenditure reports, and the Auditor General's report. The BRRR should include
recommendations on the future use of resources. Members may wish to receive feedback on the department’s
expenditure in relation to its new budget from National Treasury after the completion of the BRRR process.

The diagram below (Figure 2) outlines the month-by-month progress of the budget cycle. The overlapping nature
of the budget cycle means that the maintenance of fiscal oversight can be a complex challenge.

Figure 2: Budget cycle
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5.2.3 Annual Performance Plans (APP) and Strategic Plans

A strategic plan sets out a department or entity's policy priorities, programmes, and project plans for a five-year
period, as approved by its executive authority, within the scope of available resources.®# It should cover a period of
at least five years, ideally from the first planning cycle following an election, linked to the identified outcomes of
the Presidency. When departments present their first draft to committees, Members should use this opportunity
to ensure that department's strategic objectives are aligned with mainstreaming issues for women, children, and
people with disabilities.

An Annual Performance Plan (APP) sets out what a department intends to do in the upcoming financial year and
during the MTEF to implement its strategic plan. The document sets out performance indicators and targets for
budget programmes, and sub-programmes where relevant, to facilitate the realisation of institutional goals and
objectives set out in the strategic plan.®> Scrutinising the APP is important in order to ensure that budgeted
programmes and set targets take into account the needs and necessary services aimed at advancing the Lives of
women, children, persons with disabilities and youth.

5.2.4 Annual reports

Annual reports provide Members with an informed snapshot of the performance of the functions reported on. The
consideration of the annual report of the department alone may not give the complete picture of a department's
performance, but it allows Members to monitor progress of a given department over the period of a year.
Members are able to evaluate whether targets were met and whether budgets allocated were used effectively.
When departments present annual reports, Members should scrutinise programmes and evaluate their benefits
to vulnerable groups. This can include questioning whether women, children, persons with disabilities and youth
received the maximum benefit from a given service or programme; and ensuring that departments present recent
and disaggregated data as it relates to these target groups.

5.2.5 Study tours and oversight visits

Parliament's Oversight and Accountability Model (2009) notes that the work of Committees includes study visits
that entail physical inspections, conversing with people, assessing the impact of delivery, and developing reports
for adoption by Committees which contain recommendations for the Houses to consider. In exercising oversight,
Committees often obtain first-hand knowledge from people engaged in the direct implementation of specific
programmes and/or who are directly responsible for service delivery.®

This is a very important element of Members' oversight responsibilities. Members are able to engage with women,
children, people with disabilities and youth and receive first-hand accounts of the challenges they face. When
planning for this type of engagement, Members should consider the need for sign language interpreters and
where possible make any reading material available in Braille (refer to section 5.3 on Public Participation).

When engaging with children, Members must ensure that all engagement is done with parental or guardian
consent and depending on the nature of the issue to be discussed, psycho-social and counselling services should
be made available. It is a good idea that Members make use of organisations such as non-governmental
organisations (NGOs) and faith-based organisations (FBOs) as they usually provide an array of services to
communities and are usually able to provide insight into the challenges faced by community members.

94National Treasury (2010), Framework for Strategic Plans and Annual Performance Plans
95National Treasury (2010), Framework for Strategic Plans and Annual Performance Plans
96Parliament of South Africa (2009), Oversight and Accountability model




MAINSTREAMING HANDBOOK: INSIGHTS ON MATTERS RELATED TO WOMEN, CHILDREN, PERSONS WITH DISABILITIES AND YOUTH

Conferral within and between legislatures is important to strengthen oversight. In addition, Members should
ensure that issues raised during oversight visits are followed up on and fed back to the relevant structures where
relevant.

5.2.6 Conferral

Conferral entails committees working collaboratively in the interests of furthering inter-sectoral issues. For
example, when dealing with issues related to domestic violence, it is ideal that this is approached holistically and
that there is collaboration between Committees that deal with issues such as health, police, justice, women,
children, people with disabilities and youth. Through the process of conferral, Members will be able to address
challenges more comprehensively and ensure that all relevant stakeholders are involved in improving the Lives of
women, children, people with disabilities and youth. Conferral should not be limited to the confines of the
committee room. When dealing with issues that affect more than one committee, it is possible for Committees to
form clusters during oversight and when dealing with legislation.

5.2.7 Constituency work

A substantial proportion of the electorate is made up of women, youth and people with disabilities. When
engaging with issues in constituencies, Members should take cognisance of the needs of these populations. As
such, the public consultation sessions should take place in an environment that is child friendly (when engaging
with children), take cognisance of issues related to gender sensitivity, and should ensure that the needs of people
with disabilities are catered for. An example of this would be to ensure that venues are accessible to people with
disabilities.

In the course of their constituency work, issues of concern to the public are brought to the attention of Members
of Parliament. These issues, once introduced in Parliament, can be formally channeled through the parliamentary
processes (either through questions and answers or reqular Committee work) for executive responses.

Where available, the services of the Parliamentary Democracy Offices (PDOs) should be solicited when working in
constituencies. The mandate of a PDO is to reach out and serve communities in the provinces, particularly in the
rural areas. They also facilitate community involvement and participation in the legislative and other processes of
Parliament. This is an important resource for Members and can be a useful tool when engaging with vulnerable
groups.

5.2.8 Other ways to exercise oversight

In addition to what has already been discussed, Members can make statements, pose questions and table motions
in the House. This can be done several times during the year as a means to raise the profile of issues facing
vulnerable groups. In this way, pertinent issues stay on Parliament's agenda and a continuous discourse around
these important issues are engaged with throughout the year.

5.3 Public Participation

Public participation in parliamentary processes strengthens the ability of Parliament to be responsive to the
needs of the people. It provides opportunities for the public to bring information about issues in the country to the
attention of Parliament. Public participation platforms also provide opportunities for Parliament to make the
public aware of its work.7

97Yamamoto, H. (2007) Tools for Parliamentary Oversight. A Comparative Study of 88 Parliaments. Inter-Parliamentary Union: Switzerland.
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Ideally, all South Africans should be equally able to access and participate in public hearings, sectoral
parliaments, and events such as Taking Parliament to the People. However, some groups face barriers to
accessing these spaces, or have specific needs that parliamentarians must be sensitive to when engaging with
them. Mainstreaming the issues of women, children, people with disabilities and youth is in line with the
Constitution and the democratic values of Parliament.

This section focuses on how Members can best ensure that issues related to women, children, persons with
disabilities and youth are raised in public participation fora and are taken forward and institutionalised as part of
parliamentary work.

5.3.1. Public participation opportunities

Public participation opportunities include public hearings, sectoral parliaments, petitions and Taking Parliament
to the People.

¢ Public hearings are opportunities for the public to come to Parliament and present on a specific issue
or piece of legislation. These either happen during Committee work, or during special sittings of one or
both Houses of Parliament.

+ Petitions provide an opportunity in which the public can "exercise their right to participate in
Parliament. A petition is a formal request to Parliament for intervention in a matter. It can take the form
of either a request for assistance with a specific issue or for the redress of a grievance."® In 2024, the
National Assembly adopted an amendment to the House's Rules and Guidelines on Petitions.
"Previously, public petitions required a Member of Parliament to act as an intermediary between the
House and a member of the public. Also, before this amendment, the provision allowing members of
the public to submit petitions directly, without Members of Parliament as intermediaries, was exclusive
to the National Council of Provinces (NCOP). Now, this significant reform empowers members of the
public to directly approach Parliament, fostering a more open, transparent, and responsive legislative
body."®° A petition may be single; collective; multiple/group/mass and an associated petition.

+ Sectoral Parliaments are created to provide opportunities for a selected group (for example youth,
women, and children) to participate in parliamentary processes. There have been annual events since
2005.

+ Taking Parliament to the People is an initiative of the National Council of Provinces (NCOP). The
National of Council of Provinces, for a week every year, sits at a site away from Cape Town and in
partnership with the provincial legislature invites the public to present on and raise challenges in
relation to service delivery.to°

»  Other opportunities for public participation include seminars and provincial weeks which allow
Parliament to encourage further participation.

5.3.2 Issues to consider when engaging with the public
5.3.2.1 Engage with vulnerable groups in a way that emphasises and protects their dignity and privacy

Members should ensure that the questions that are asked during public participation fora are inclusive and
relevant to vulnerable groups such as women, children, people with disabilities and youth and reflect on how
broader issues affect these groups. To prepare, Members should request support materials in order to be
well-informed of issues prior to the public participation opportunity taking place.

98Parliament of the Republic of South Africa (n.d.) Petitions, p. 1.
99Parliament of Republic of South Africa (2024) Members of the Public Can Now Directly Petition the National Assembly, Media Statement, Parliament, Friday,

12 April 2024.
100The National Council of Provinces (date not specified). "About the NCOP" Accessed, http://www.parliament.gov.za/content/ncop_brochure.pdf].
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In addition, where sensitive issues such as violence and abuse, HIV and AIDS, or sexual and reproductive health
are being addressed, Members should be aware of the importance at all times of creating an environment that is
conducive to working with socially vulnerable groups and engaging on issues that are potentially sensitive in
nature. Trained counsellors or social workers should be available to provide debriefing to the public, the Members,
and the support staff (researchers, translators etc.) who are part of public participation fora where sensitive or
traumatic information is presented.

Another issue that must be considered when children or persons with intellectual disabilities are consulted, is
obtaining the consent from their parent or primary care giver. The language that is used when talking to and
about vulnerable groups should be respectful of the dignity of the groups concerned and should at all times be
aligned with Constitutional values. It is not advisable to take photographs of individuals or organisations working
with vulnerable groups without the express permission of those individuals or organisations concerned. Ensuring
the dignity of persons during public consultation is important, as such Members should refrain from asking
questions on sexual conduct except in those instances where the purpose of the visit is focused on gender-based
violence and or sexual abuse. Even in those instances, caution needs to be taken to ensure the dignity and privacy
of those victims of gender-based violence and sexual abuse are not violated when disclosing information to
Members. If Members are uncertain about any issue, they are encouraged to request preliminary information
from support staff prior to public participation opportunities.

5.3.2.2 Access to information

Access to information is critical to ensuring equity in public participation.t®* To promote access to information,
notice about public participation opportunities should be provided in all official languages, in Braille, and in a
child-friendly format. In addition, notices of events should be distributed timeously to allow for representatives to
prepare their submissions on the issues being discussed. During proceedings, information should be presented in
multiple languages, sign language, Braille and a child-friendly format.

When events are held during the working or school day, this can Limit the ability of women, children, persons with
disabilities and youth to participate. It is thus important for Members to consider how these groups will be
reached. At times, after hours events may need to be held to ensure maximum access.

5.3.2.3 Physical access to spaces for public participation

AlL events should be physically accessible by women, children, persons with disabilities and youth. Special
measures that members should consider include, but are not limited to:

« The provision of childcare/creche facilities to empower women with young children to attend;

+ The provision of ramps and toilet facilities that are accessible to persons with disabilities, the elderly
and persons with babies/toddlers;

 The provision of transport for persons with disabilities, children, and those women who are situated far
away from the site of the opportunity;

» The provision of intermediaries to assist children or support staff to assist people with intellectual
disabilities to present their information;

* The use of appropriate technology to illicit information from groups who are not able to access regular
parliamentary spaces including social media and the media; and

* Sign language interpreters to allow deaf persons to participate.

LOLUNICEF (2012) "Effective public involvement in the oversight processes of Parliaments and Provincial or Regional Legislatures.”
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5.3.2.4 Diverse representation of vulnerable groups

South Africa is a wonderfully diverse country. In attempting to ensure that all citizens can equally participate in
parliamentary processes, efforts should be made to ensure that those who participate are from diverse
backgrounds, provinces, different age groups, and varied demographic groups (including both rural and urban
areas).

5.3.2.5 Support and networking with existing organisations in the field of interest or within the region of
outreach

The easiest way to access and work with women, children, persons with disabilities and youth is to establish and
develop relationships with organisations that represent or work with these groups on a daily basis. These
organisations are valuable sources of information and can be a connection point between Parliament and the
people.

5.3.2.6 Ensurethat matters are followed up on after public participation opportunities, and institutionalised
into the work of committees and Parliament

One common challenge of public participation opportunities has been the lack of integration with regular
committee and parliamentary work. At times, events have been held where vulnerable groups have raised issues,
but insufficient follow-up has taken place, or the issues have not been incorporated into regular committee work
to allow them to be addressed. Once-off events do not strengthen the ability of Parliament to mainstream the
rights of women, children, persons with disabilities and youth.

In the Seventh Parliament, it will be critical to ensure that where issues are raised during public participation, they
are later referred to Committees and taken up through their regular programmes.

5.4 International Agreements

This section covers the role of legislatures insofar as the ratification process of international agreements is
concerned as well as the oversight responsibility in terms of monitoring compliance.

5.4.1 Ratification process

As per Section 231(1) of the Constitution, the negotiating and signing of all international agreements resides with
the Executive. In turn, the role of Parliament entails the approval of the NA and the NCOP by resolution which is
required for international treaties to be binding.t°2 Treaties of a technical, administrative or executive nature do
not require approval but must be tabled within a reasonable timeframe. According to the Rules of Procedure of
the National Assembly, approval is first sought prior to the depositing of an instrument for ratification. The
Executive then submits a copy of the agreement and an explanatory memorandum to the NA. It is then referred
to the relevant Committee for consideration which can in turn consult other Committees if required. The
Committee examines and reports on either the approval or rejection of the agreement.

Of importance to note is the conferral of Committees when considering international agreements and how the
subject matter may impact on women, children, persons with disabilities and youth. The impact of accepting or
rejecting an international agreement should also be viewed in light of whether the rights of women, children,
persons with disabilities and youth are being infringed upon or not. To date, Parliament has approved several
agreements. Listed below is a table of all the key international treaties that relate to women, children, persons
with disabilities and youth that South Africa is a signatory too (the date of ratification is provided in brackets).

102Gections 231(2), Constitution (No. 108 of 1996)
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5.3.2.4 Diverse representation of vulnerable groups

TREATY
WOMEN CEDAW (15 December 1995)
Optional Protocol to the Convention on the Elimination of ALl Forms of Discrimination against Women
(18 October 2005)
African Charter on Human and People's Rights (9 July 1996) & Protocol on the Rights of Women in
Africa (17 December 2004)
SADC Protocol on Gender and Development (March 2011)
(190 - Violence and Harassment Convention, 2019 (No. 190) (November 2021)
ACRWC (7 January 2000)
CHILDREN UNCRC (16 June 1995)
Optional Protocol to the Convention on the Rights of the Child on the sale of children, child prostitution
and child pornography (30 June 2003)
Optional Protocol to the Convention on the Rights of the Child on the involvement of children in armed
conflict (24 September 2009)
ILO Convention No 138 - Minimum Age Convention, 1973: Convention concerning Minimum Age for
Admission to Employment (30 June 2000)
ILO Convention No 182 Worst Forms of Child Labour Convention: Convention concerning the
Prohibition and Immediate Action for the Elimination of the Worst Forms of Child Labour (7 June 2000)
PERSONS WITH United Nations Convention on the Rights of People with Disabilities (30 November 2007)
Optional Protocol on the UNCRPD (30 November 2007)
DISABILITY Reporting as above for UNCRPD
Protocol to the African Charter on Human and People's Rights on the Rights of Persons with
Disabilities (29 April 2019)
YOUTH African Youth Charter (28 May 2009)
ICCPR (10 December 1998)
GENERAL ) : =
Optional Protocols | and Il to the International Covenant on Civil and
Political Rights (28 August 2002)
UN Convention Against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment (10
December 1998)

5.4.2 Monitoring compliance — country reports

An international agreement/treaty becomes part of domestic legislation when enacted into Law by way of national
legislation.t%3 Customary international law is part of South African law if consistent with the Constitution and an
Act of Parliament.t%4 Parliament plays a critical role in terms of monitoring compliance of these international
agreements. South Africa has committed itself to several treaty obligations that bear relevance to women,
children, persons with disabilities and youth. Once an international agreement becomes binding, the State has an
obligation to report on the progress insofar as giving effect to the respective convention/treaty/agreement at a
country level. Parliament has a vital role to play in overseeing this and in holding the Executive to account for
progress made in this regard. It would be imperative for Parliament to hold the Executive to account to ensure that
country reports are submitted on time to the respective committees be it at the UN or AU as well as following up
on the feedback received.

103Section 23 (4), Constitution of the Republic of South Africa (No. 108 of 1996)
104Section 232, Constitution of the Republic of South Africa (No. 108 of 1996) 9
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Given the mandate of Parliament, through its legislative, budgetary and oversight functions, international human
rights laws can be used as a tool to advance rights enshrined in the Constitution. Public hearings are an important
platform at which Legislatures can ascertain how effectively, if at all, a treaty has been domesticated or
implemented at a country level and in so doing, evaluate the country's measure of compliance. This should ideally
be done in conjunction with an examination of the country report.

Key issues on the role of Parliament in the reporting process and in ensuring compliance with reporting obligation
include:

+ Status of country reports: Determine the status of reporting per department. This forms part of the
Committee oversight function by ascertaining why reports are overdue and encouraging Government
(through departments) to meet their reporting obligations. Departments should present country
reports to Parliament prior to submission at the United Nations and African Union.

 Shadow reports: Raise awareness of the importance of shadow reportst® in civil society and ensure
that Government makes available country reports timeously to enable civil society ample time to
develop an alternative report.

* Parliament should follow-up and monitor implementation of recommendations or concluding
observations made by the respective Committee (e.g. CEDAW Committee) that received the country
report.

* A monitoring mechanism is required to track when country reports are due and when concluding
observations have been made in response to country reports.

55  Co-operative Governance

South Africa has three inter-dependent, inter-related but distinct spheres of Government
(national, provincial and local) as stipulated in the Constitution. Even though each sphere
has its own roles and responsibilities, the Constitution maintains that these spheres
cannot work independently of each other. Chapter 3 of the Constitution provides for
co-operative governance which has been expressed through legislation namely, the
Intergovernmental Relations Framework Act (No. 13 of 2005) that provides for the

structures and institutions to foster intergovernmental relations. 9

Gender Focal Points and Disability Desks, as they are mostly commonly referred to as, are located within most
national and provincial departments and at a local government level. Their primary responsibility is centred on
gender and disability mainstreaming. Most of the Premier's Offices have special programmes and or dedicated
structures that tasked with focusing on mainstreaming gender, children's rights, disability and or youth issues.

Legislatures, in terms of their role of facilitating co-operative governance, should ensure that all State structures
tasked with the mainstreaming of gender, children and disability rights are held to account. To this end, the
aforementioned structures located within the Premier's offices are key stakeholders at a provincial level.

Effective Legislatures need to “be responsive to the preferences of citizens, and must ensure that the development
and implementation of policy meets the economic and social challenges that face the country." In
strengthening co-operative governance, it is imperative that Legislatures also consider the various public
participation platforms that exist and how these provide for opportunities for women, children, persons with
disabilities and youth to articulate challenges experienced about the development and or implementation of

policy.

105These are alternative reports compiled by civil society on its view of how the country has fared in giving effect to the respective international agreement.
196Murray, C. and Nijzinkm L.(2002) Building Representative Democracy, South Africa’s Legislatures and the Constitution, Chapter 1, The Constitutional Mandate:
Dynamic and Proactive Legislatures. Parliamentary Support Programme, p. 4, University of Cape Town: Cape Town.
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In order for Legislatures to be efficient, they are required to work in ways that are timely and cost-effective as well
as ensuring that "the two chambers of the national Parliament and the nine provincial legislatures interact in a
co-operative manner.":%” The National Council of Provinces was created to facilitate co-operative governance and
participatory democracy. It “not only provides provinces with a forum in which to engage with the national
government on matters concerning areas of shared national and provincial legislative powers, but also oversees
the programmes and activities of national government relating to provincial and local government matters."1°8
To this end, the importance of conferral within and between legislatures is once again emphasised in order to
coordinate the work of all structures when focussing on matters related to women, children, persons with
disabilities and youth. The role of Multi-Party Women's Caucus which is discussed in the next section is also
crucial in this regard.

In addition, Parliament plays a major role in facilitating co-operative government by working with the other arms
of government in the discharge of certain statutory functions as prescribed in legislation, the appointment of
public office bearers and approving instruments such as international agreements.*® Much of this function
concerns the appointment and dismissal of office bearers of Chapter 9 institutions as well as commissions, other
boards and councils. A key principle to consider in these appointments is the gender representivity, youth
representivity and the representation of persons with disabilities for the filling of these positions.

197Murray, C. and Nijzink, L. (2002) Building Representative Democracy, South Africa’s Legislatures and the Constitution, Chapter 1, The Constitutional Mandate:
Dynamic and Proactive Legislatures. Parliamentary Support Programme, p.4., University of Cape Town: Cape Town.

108parliament of the Republic of South Africa, Co-operative Governance

109parliament of the Republic of South Africa, Co-operative Government
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6. INTERNAL MECHANISMS WITHIN
LEGISLATURES

Parliament is an institution to represent ordinary South Africans. It is therefore important to ensure that the
interests of all citizens find space in processes and practices of the institution. This is even more important for
women, children and persons with disabilities because, at times, the issues affecting these vulnerable groups can
be overlooked in the passing of laws and oversight obligations of Committees. Internal structures and policies
specifically created to highlight these issues and ensure equitable representation are important.

In creating more gender sensitive parliaments, the Inter-Parliamentary Union recommends that legislatures
focus on the following aspects:

*  Ensuring women are promoted to key positions of parliamentary leadership;

* Ensuring that legislation and debates (as well as other Parliamentary processes) are equitable to both
men and women;

* Encouraging the establishment of dedicated gender mainstreaming infrastructure including gender
equity committees and women's caucuses;

* Encouraging the contribution of male parliamentarians to gender equality;

* Initiating policies and procedures that ensure equal access to opportunities including promotion, as
well as fair harassment and grievance mechanisms;

+ Encouraging equal participation by men and women in political parties;

* Ensuring a parliamentary culture and infrastructure that supports work family balance for both men
and women;

* Ensuring that parliaments are gender and disability sensitive not only for Members of Parliament, but
for parliamentary staff as well.

Champions in 2023

Women in parliament : (’/

Asat 1 January 2024
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The following section highlights the role of the Multi-Party Women's Caucus in spearheading women's issues as
well as the need for internal policies that ensure a conducive working environment for women and persons with
disabilities.

6.1 Role of the Multi-party Women's Caucus

The Multi-Party Women's Caucus as a joint committee of Parliament comprises all female Members of
Parliament in the National Assembly and the National Council of Provinces. Its mandate includes:

* Representing the interests and concerns of women Members of Parliament;

*  Promoting the discussion of women's issues in Parliament;

* Making submissions to the relevant committees;

* Introducing a women's perspective and focus in Parliamentary activities, including in the programming
of debates;

* Engaging on developmental and empowerment issues with women in political structures outside
Parliament and women Members of Parliaments internationally; and considering any other matter
within its mandate referred to it by either House.

These mandates speak to the following strategic objectives of Parliament:

* To strengthen its monitoring function and establish a strong culture of monitoring Executive action
with regards to the promotion of gender equality;

 Toincrease public involvement and participation and build a responsive people's Parliament;

* To strengthen co-operative governance and foster improved cooperation and relations;

¢+ Toimprove and widen the role of Parliament in international cooperation and participation.

While the Multi-Party Women's Caucus does not have a direct oversight role over any department, its Members
belong to a range of committees. This ensures that when women's priorities are identified, they can be
mainstreamed into all committees of Parliament through Members of the Multi-Party Women's Caucus.

Interaction between national, provincial and local Women's Caucuses must be strengthened to ensure that issues
affecting ordinary women are taken forward by those with the influence to do so. This has been encouraged
through the establishment of Women's Caucuses in provincial legislatures as well as district municipalities. The
Multi-Party Women's Caucus at national, provincial and local level, has a key role to play in building capacity
within its ranks. This involves identifying specific needs for information and skills and ensuring that they are made
available to capacitate women in legislatures. Being knowledgeable on how certain issues affect women in
particular ways is critical if female Members of Parliament wish to affect any change. However, this knowledge is
not enough. By focusing on stakeholder relations, the Multi-Party Women's Caucus also builds a critical mass of
women dedicated to using whatever influence they have to advance the development of those women who need
it the most, whether as a Members of Parliament, Provincial Legislature, or at local government level.

Although the establishment of institutional mechanisms to drive issues of targeted groups, is internationally
regarded as best practice, there are challenges in their operations. In the South African context, key challenges in
these institutions include the lack of adequate budgetary and human resource allocations, as well as unclear
mandates resulting in a confusion of roles and responsibilities amongst institutional mechanisms. In addition, for
these structures to operate effectively, they also need to be replicated at provincial and local government level, a
task which to date has proven problematic as the technical capacity to take the interests of women forward is often
lacking within the other spheres of Government. The task of driving these issues is often also relegated to
someone without any decision-making and strategic management powers in the organisation.
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It is important that an enabling environment is promoted to enhance women's access to and participation in
decision-making processes. The political influence or clout of the gender actors in the parliamentary arena is also
key to the realisation of gender goals. Members of Parliament have a particularly significant role to play in
applying a women's human rights framework and advancing the gender agenda through their oversight function.
This means applying a gendered perspective to the monitoring, evaluation and analysis of all parliamentary
business, as a collective.

In order to make real changes in the Lives of ordinary women, women themselves must be at the forefront of their
own development and should champion their own causes. At its core, the Multi-Party Women's Caucus is about
women in positions of influence, using that influence to affect relevant change in parliamentary work, for the
benefit of women. Thus, the Multi-Party Women's Caucus is essential in forming legitimate, cross-party solidarity,
to promote the single, common goal of gender equity.

6.2 Policy: Family Policies, Sexual harassment, Disability (reasonable accommodation)

There are several policies and practices that need to be in place to support the maximum participation of women
and persons with disabilities in the workplace. These include policies concerning accessibility in and around the
organisation, maternity and paternity leave entitlements, sexual harassment policy and practice, as well as equal
employment opportunities for women.

The following section details matters for consideration with regards to the above-mentioned policies.

6.2.1 Family Policies

Family policies generally refer to those policies that provide employees time, job security, and/or financial
incentive to lead a more active home and family Life, in addition to being fully engaged in the labour market. These
policies play a very significant part in allowing women and men to work, while fulfilling their child-care
responsibilities. Studies have also found that policies that promote “work-life balance, equal employment
opportunities and public child-care" also provide the best outcomes for children and improve their well-being.11°

Parental Leave refers to the time allowances (paid or unpaid) given to men and/or women in the workplace, for the
purposes of child-care and child rearing. The allocation of leave to men and women interacts with other factors
such as class and age in significant ways. It is thus of particular significance if parental leave comes with job
security and is paid. In a study conducted by the Centre for Economic and Policy Research, policy practices that
stood out as significant in promoting gender equality included the following:*!!

. Generous paid leave;

. Non-transferable quotas for leave for each parent;
. Universal Coverage with minor restrictions;

. Sustainable financing structures;

. Scheduling flexibility.

In addition, the provision of child-care in the workplace can eliminate any restrictions or barriers to the
participation of women at work. Also, allowing for more flexible working arrangements (flexible hours or working
from home) ensures that women's lives are considered when organisations plan their schedules. Enabling and
supporting policies are necessary for equitable participation in the labour market, as well as the division of labour
in the home.

Howilliams, A. (2010)
111Ray, R. Gornick, D. & Schmitt, J. (2009)
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For men and women to be truly equal, both their private and public Lives need to reflect equal access to resources,
and equal access to opportunities. Often governments across the world focus on macro factors affecting women's
access to the economy such as healthcare and access to education. While this is helpful, creating infrastructure
does not guarantee that women have access to it. Allowing women, and men, to manage their private spaces
equally is just as important. Child-care responsibilities remain a challenge for working women, diminishing their
availability to work, particularly in high earning jobs, and reducing their chances at progressing as fast as their
male counterparts. In the absence of conducive policy, the child-care responsibilities of working parents can
reinforce stereotypical gender roles, and roll-back the advances that women have made in the last century. In
addition, unbalanced child-care policies rob fathers of the opportunity to engage fully in their children’s lives. Not
only do gender balanced policies provide women with an opportunity to be more active in the labour market, but
they also provide men with the opportunity to be more active in-home Life.

6.2.2 Sexual Harassment Policies

Given the importance of dealing with the incidence of sexual harassment in any organisation, it is imperative for
Parliament to assess the extent of challenges around this issue, and to address these in an expedient manner.

Sexual harassment can have a devastating impact on employee health, confidence and well-being, which can
affect job performance negatively. A key consideration in the drafting of a sexual harassment policy is the fact that
most victims of sexual harassment remain silent about their experiences, and a comprehensive policy must take
this into consideration. Thus, an absence of sexual harassment complaints is not a sign that a problem does not
exist, but could be an indicator that there are no adequate systems in place to address incidents of harassment.
Some key elements to an effective sexual harassment policy include the following:

* An express commitment to eradicate and prevent sexual harassment and express prohibition of sexual

harassment;

* A definition of sexual harassment including both quid-pro-quo and hostile work environment giving
examples;

« An explanation of penalties (including termination) the employer will impose for substantiated sexual
harassment conduct;

* Adetailed outline of the grievance procedure employees should use;

* A clear statement that anyone found quilty of harassment after investigation will be subject to
immediate and appropriate disciplinary action

* A clear understanding and strict rules regarding harassment of or by third parties like clients,
customers etc,;

+ Additional resource or contact persons available for support and consultation;

* An express commitment to keep all sexual harassment complaints and procedures confidential and
time bound;

*  Provisions for training of employees at all levels; and

* An anti-retaliation policy providing protection against retaliation to complainants, witnesses,
Complaints Committee members and other employees involved in prevention and complaints
resolution.
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6.2.3 Reasonable Accommodation

Policies guaranteeing the reasonable accommodation of staff and Members of Parliament with disabilities are
necessary in ensuring their equitable participation and engagement in Parliament. The following facilities may
need to be provided for:

. Adjusted accommodation;

. Training by experts in the disability field;
. Assistive devices and technology;

. Transport;

. Furniture;

. Support services.

Parliament has a Draft Policy on Facilities for Members with disabilities (2006) the purpose of which is as
follows:!12
“To provide institutional support that is responsive to the needs of Members with disabilities and to
ensure that they integrate and participate fully in carrying out their parliamentary duties through the
identification and the elimination of the effects of physical, environmental, attitudinal,
communication and technological barriers."

While this policy has been in draft form for some years, it provides a good foundation for creating an environment
that is sensitive to the needs of persons with disabilities.

112Policy of Parliament of RSA, Facilities for MPs with special needs
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7. CONCLUSION

The Mainstreaming Handbook aims to provide Members of the National Assembly, National Council of Provinces
and the Provincial Legislatures with the most pertinent information on matters related to women, children,
persons with disabilities and youth as far as the core functions of a legislature is concerned. Legislatures have the
responsibility for ensuring that the right to gender equality is given effect to. Similarly, it is crucial to consider how
legislatures promote and mainstream children's rights given South Africa’s national legislative and policy
framework as well as binding international and regional instruments.**3 Moreover, mainstreaming the rights of
persons with disabilities prevents exclusion and discrimination on the basis of disability and provides for
barrier-free participation. Legislatures as the duty-bearer for the rights of persons with disabilities, therefore, have
the responsibility for ensuring that the aforementioned is given effect to. Given the significant challenges faced by
youth in the country, in particular, unemployment, it is a key priority area for addressing as outlined by President
Ramaphosa in the recent State of the Nation Address. Hence legislatures have a crucial role to play to hold
Government to account in this regard but also to ensure that laws developed are responsive to fostering youth
development.

The intersectional nature of the rights of women, children, persons with disabilities and youth should also be
taken cognisance of along with other factors such as socio-economic status, race and geographic location. Thus
women, children, persons with disabilities and youth may experience multiple forms of discrimination and an
infringement of their rights. Members have a complex task of examining these rights. As duty-bearers in the ten
legislatures in South Africa, Members have the responsibility for ensuring the fulfilment, protection and
promotion of the rights of women, children, persons with disabilities and youth. This Handbook provides some
insight into how this can be achieved.

113Abrahams, K. and Matthews, T. 2011. Child Rights Manual: Handbook for Parliamentarians. Cape Town: Parliament of the Republic of South Africa

(http://www.parliament.gov.za/)
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ANNEXURE

Links to international instruments and national legislation

International Instruments

TREATY
WOMEN CEDAW (15 December 1995)
https://www.ohchr.org/sites/default/files/cedaw.pdf
https://www.justice.gov.za/docs/other-docs/1981_CEDAW.pdf
Optional Protocol to the Convention on the Elimination of All Forms of Discrimination against Women
(18 October 2005) https://www.ohchr.org/sites/default/files/2021-08/0P_CEDAW_en.pdf
African Charter on Human and People's Rights (9 July 1996)
https://au.int/sites/default/files/treaties/36390-treaty-0011__african_charter_on_human_and_people
s_rights_e.pdf
Protocol on the Rights of Women in Africa (17 December 2004)
https://au.int/sites/default/files/treaties/37077-treaty-charter_on_rights_of_women_in_africa.pdf
SADC Protocol on Gender and Development (March 2011)
https://www.sadc.int/sites/default/files/202108/Protacol_on_Gender_and_Development_2008.pdf
https://www.sadc.int/sites/default/files/2023-02/EN-
REVISED_SADC_PROTOCOL_ON_GENDER_AND_DEVELOPMENT_2016-final.pdf
(190 - Violence and Harassment Convention, 2019 (No. 190) (November 2021)
https://normlex.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::N0::P12100_ILO_CODE:C190
CHILDREN ACRWC (7 January 2000) https://auint/sites/default/files/documents/30913-doc-acrwe-en.pdf

UNCRC (16 June 1995) https://www.ohchr.org/sites/default/files/cre.pdf

Optional Protocol to the Convention on the Rights of the Child on the sale of children, child
prostitution and child pornography (30 June 2003)
https://www.ohchr.org/sites/default/files/cre-sale.pdf

Optional Protocol to the Convention on the Rights of the Child on the involvement of children in
armed conflict (24 September 2009) https://www.ohchr.org/sites/default/files/crc-conflict.pdf
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TREATY

ILO Convention No 138 - Minimum Age Convention, 1973: Convention concerning Minimum Age for
Admission to Employment (30 June 2000)
https://normlex.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::N0::P12100_ILO_CODE:C138

ILO Convention No 182 Worst Forms of Child Labour Convention: Convention concerning the
Prohibition and Immediate Action for the Elimination of the Worst Forms of Child Labour (7 June
2000)
https://normlex.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100_ILO_CODE:C182

PERSONS WITH
DISABILITY

United Nations Convention on the Rights of People with Disabilities (30 November 2007)
https://www.un.org/disabilities/documents/convention/convention_accessible_pdf.pdf

Optional Protocol on the UNCRPD (30 November 2007)
Reporting as above for UNCRPD
https://www.un.org/disabilities/documents/convention/convoptprot-e.pdf

Protocol to the African Charter on Human and People's Rights on the Rights of Persons with
Disabilities (29 April 2019)

https://au.int/sites/default/files/treaties/36440-treaty-
protocol_to_the_achpr_on_the_rights_of_persons_with_disabilities_in_africa_e.pdf

African Youth Charter (28 May 2009)
https://au.int/sites/default/files/treaties/7789-treaty-0033_-_african_youth_charter_e.pdf

GENERAL

ICCPR (10 December 1998) https://www.ohchr.org/sites/default/files/ccpr.pdf

Optional Protocols I and Il to the International Covenant on Civil and Political Rights (28 August
2002) https://www.ohchr.org/sites/default/files/ccpr-one.pdf
https://www.ohchr.org/sites/default/files/ccpr-death.pdf

UN Convention Against Torture and other Cruel, Inhuman or Degrading Treatment or
Punishment (10 December 1998)
https://www.ohchr.org/sites/default/files/cat.pdf

National Legislation and policies

Legislation

Constitution of the Republic of South
Africa Act (No.108 of 1996)

Link

https://www.justice.gov.za/constitution/SAConstitution-web-eng.pdf

referred to as PEPUDA)

Promotion of Equality and
Prevention of Unfair Discrimination
Act (No. 4 of 2000) (Commonly

https://www.justice.gov.za/legislation/acts/2000-004.pdf

1998)

Domestic Violence Act (No. 116 of

https://www.justice.gov.za/legislation/acts/1998-116.pdf

/3
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Domestic Violence Amendment Act
(No.14 of 2021)
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https://www.justice.gov.za/legislation/acts/2021-014.pdf

Labour Relations Act (No. 66 of
1995)

https://www.gov.za/sites/default/files/gcis_document/201409/act66-
1995labourrelations.pdf

Criminal Procedure Second
Amendment Act (No. 85 of 1997)

https://www.justice.gov.za/legislation/acts/1997-085.pdf

Criminal Law (Sexual Offences and
Related Matters) Amendment Act,
(No. 32 of 2007)

https://justice.gov.za/legislation/acts/2007-032.pdf

Criminal Law (Sexual Offences and
Related matters) Amendment Act
(No. 13 of 2021)

https://www.justice.gov.za/legislation/acts/2021-013.pdf

The Protection from Harassment Act
(No. 17 of 2011)

https://www.justice.gov.za/legislation/acts/2011-017.pdf

The National Health Act (Act No. 61 of
2003)

https://www.gov.za/sites/default/files/gcis_document/201409/a61-03.pdf

The Choice on Termination of
Pregnancy Act (No. 92 of 1996)

https://www.gov.za/sites/default/files/gcis_document/201409/act920f1996.pdf

The Reform of Customary Law of
Succession and Regulation of
Related Matters Act (No. 11 of 2009)

https://www.gov.za/sites/default/files/gcis_document/201409/32147433.pdf

The Recognition of Customary
Marriages Act (No. 120 of 1998)

https://www.gov.za/sites/default/files/gcis_document/201409/a120-980.pdf

Civil Union Act (No. 17 of 2006)

https://www.gov.za/sites/default/files/gcis_document/201409/al7-061.pdf

The Employment Equity Act (No. 55 of
1998)

https://www.gov.za/sites/default/files/gcis_document/201409/a55-980cr.pdf

Preferential Procurement Policy
Framework Act (No. 5 of 2000)

https://www.gov.za/sites/default/files/gcis_document/201409/a5-000.pdf

Prevention and Combating of
Trafficking in Persons Act (No. 7 of
2013)

- Legislation

South Africa's National Gender Policy
Framework (NGPF)

https://www.gov.za/sites/default/files/gcis_document/201409/36715gon544.pdf

Link

https://www.gov.za/sites/default/files/gcis_document/201409/gender0.pdf

The National Strategic Plan on
Gender-based Violence and
Femicide

https://www.justice.gov.za/vg/gbv/nsp-gbvf-final-doc-04-05.pdf

Violence Prevention
Strategy

Comprehensive National GenderBased

https://gbvf.org.za/wp-content/uploads/2021/12/3rd-Draft-Comprehensive-
National-GBVF-Prevention-Strategy-23-Nov-Final.pdf

Legislation

Children's Act (No. 38 of 2005)
as amended by Children's
Amendment Act (No. 17 of 2022)

https://www.justice.gov.za/legislation/acts/2005-038%20childrensact.pdf
https://www.gov.za/sites/default/files/gcis_document/202301/47828gen1543_1.pdf
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Child Justice Act (No. 75 of

2008) as amended by Child https://www.justice.gov.za/legislation/acts/2008-075_childjustice.pdf
Justice Amendment Act (No. https://www.justice.gov.za/legislation/acts/2019-028.pdf
28 0f 2019)

Social Assistance Amendment

Act (No. 16 of 2020) https://www.gov.za/sites/default/files/gcis_document/202012/44035gon1414.pdf

Legislation Link
National Plan of Action for https://www.unicef.org/southafrica/media/1301/file/ZAF-national-plan-of-action-forchildre
Children in South Africa n-in-South-Africa-2012-2017.pdf

(2012-2017)

White Paper on the Rights of

Persons with Disabilities https://www.gov.za/sites/default/files/gcis_document/201603/39792gon230.pdf

:;litsea%?itt;dsrtll'a;tlzg;l(lNDS) https://www.gov.za/sites/default/files/gcis_document/201409/disability2.pdf
Education White Paper 6:
Special Needs Education -
Building an Inclusive https://www.gov.za/sites/default/files/gcis_document/201409/educ6l.pdf
Education and Training

System

Code of Good Practice on the
Employment of People with https://www.gov.za/sites/default/files/gcis_document/201511/39383gon1085.pdf

Disabilities

Legislation Link

National Youth Development ) 0 9
Agency Act (No. 54 of 2008) https://www.nyda.gov.za/Portals/0/downloads/NYDA%20Act%202008.pdf

Basic Conditions of
Employment Act (No. 75 of https://www.gov.za/sites/default/files/gcis_document/201409/a75-97.pdf

1997)

Skills Development Act (No.
97 0f 1998)

South African Schools Act
(No. 84 0f 1996)

Higher Education Act (No. 101

https://www.gov.za/sites/default/files/gcis_document/201409/a97-98.pdf

https://www.gov.za/sites/default/files/gcis_document/201409/act840f1996.pdf

https://www.gov.za/sites/default/files/gcis_document/201409/a101-97.pdf

0f1997)

Policy Link

National Youth Policy (NYP) https://www.gov.za/sites/default/files/gcis_document/202103/nationalyouthpolicy.pdf
Integrated Youth https://static.pmg.org.za/210602_NYDA_IYDS.pdf

Development Strategy (IYDS) https://www.nyda.gov.za/Portals/0/downloads/APPROVED%201YDS%202022-25.pdf
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