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REPUBLIC OF SOUTH AFRICA 

DEBATES 
OF THE 

CONSTITUTIONAL ASSEMBLY 
(HANSARD) 

FIRST SESSION - FIRST PARLIAMENT 

PROCEEDINGS OF THE CONSTITUT/Ol AL 
ASSEMBLY 

Members assembled in the Chamber of the 
National Assembly at 11:00. 

The Usher announced the President of the Sen­
ate, Mr H J Coetsee, who was received by 
members standing. 

Members observed a moment of silence for 
prayer and meditation. 

CALLING OF MEETING OF CONSTITU-
TIONAL ASSEMBLY 

The President of the Senate stated that the 
meeting had been convened in terms of section 
68(3)(a) of the Constitution and requested the 
Returning Officer to read out the Notice calling 
the meeting. 

The Returning Officer read out the following 
Notice, dated 20 May 1994: 

2 

FIRST MEETING OF CONSTITUTIONAL 
ASSEMBLY 

It is hereby notified for general information that 
under and by virtue of the power vested in me by 
section 68(3)(a), read with section 69(1) of the 
Republic of South Africa Constitution Act, 
1993, I, Hendrik Jacobus Coetsee, President of 
the Senate, have fixed Tuesday, 24 May 1994, at 
11:00, as the date and time, and the Chamber of 
the National Assembly in the Houses of Parlia­
ment, Cape Town, as the place for the nomina­
tion and election of a Chairperson and Deputy 
Chairperson of the Constitutional Assembly. 

HJ Coetsee 

President of the Senate 

MEMBERS OF CONSTITUTIONAL 
ASSEMBLY 

The Returning Officer submitted to the Presi­
dent of the Senate a list of the names of the 



3 TUESDAY, 24 MAY 1994 4 

members of the Constitutional Assembly, as 
follows: 

DR; Maduna, PM; Mafolo, MT; Maharaj, 
S R; Mahlalela, A F; Mahlangu, G L; Mahl­
angu, M J; Mahlangu, NJ; Mahlangu, S J; 

National Assembly: Abrahams, M; Adam, F; Maine, MS; Majola, NT; Makhanya, D W; 
Ahmed, M O; Alant, T G; Albertyn, J T; Makume, N J; Makwetla, S P; Makwetu, 
Ally, A; Andrew, K M; Appelgryn, M S; CM; Malan, T J; Malebo, SM; Maloney, L; 
Arendse, JD; Asma!, AK; Badenhorst, M J; Malumise, MM; Mandela, NW; Mangaliso, 
Bakker, D M; Baloyi, S F; Bekker, H J; Z K; Manie, MS; Manuel, TA; Mapisa, N N; 
Bengu, S M; Bester, B C; Beyers, A S; Marais, J A; Marais, PG; Marcus, G; Maree, 
Bhengu, F; Bikitsha, PI; Biyela, B P; Blaas, J W; Mars, I; Marshoff, F B; Martins, BAD; 
A; Booi, MS; Botha, RF; Botha, T; Botha, Masango, NE; Maseko, TM J; Mashamba, 
WA; Botha, W J; Breytenbach, W N; Bunt- H J; Masher, M G; Mashimbye, J N; 
ing, B P; Buthelezi, M G; Cachalia, I M; Mathebe, P; Matthee, PA; Matthews, VJ; 
Camerer, SM; Carelse, GM E; Carrim, Y I; Mayekiso, J M; Mayimele, H W; Mbeki, TM; 
Cassim, M F; Chabane, 0 C; Chait, E J; Mbongwe, R R; Mboweni, T T; Mbuyazi, 
Chalmers, J; Chauke, P; Chiba, L; Chikane, L R; Mdladlana, M M; Mentz, J; Meshoe, 
MM; Chiole, J; Chuenyane, L D; Coetzee, KR; Meyer, AT; Meyer, RP; Mfayela, SB; 
MP; Coetzer, PW; Coleman, M; Copelyn, Mfebe, M W; Mgidi, J S; Mkhatshwa, S; 
J A; Cronje, PC; Cupido, PW; Dailing, DJ; Mkhwanazi, TR; Mlambo, PG; Mlangeni, 
Davhana, MK D; Davies, RH; De Beer, SJ; A; Mncwango, M A; Mngomezulu, G P; 
De Klerk, F W; De Lange, J H; De Lille, P; Mnguni, LL A; Mnguni, Z D; Moatshe, P; 
De Villiers, DJ; Dexter, PD; Dingani, Z A; Modise, J; Modisenyane, L J; Moeti, S E; 
Dlamini, B O; Dlamini, C; Doidge, G Q; Mohale, M E; Mohamed, AG; Mohamed, 
Dowry, J J; Duna, M W; D:U Toit, D C; I J; Mohlamonyane, G M; Mokaba, P R; 
Dyani, Z D ; Ebrahim, AG; ¥.brahim, EI; Mokitlane, MC; Mokoena, DA; Mokoena, 
Eglin, C W; Ellis, ¥ J; Erw~n, A; Fanie, M L; Molekane, R S; Moleketi, G J; 
L M; Fankomo, F C; E"arisani, ]f. S; Eazziy,, E ; I.Holewa, B G; MombeFg, :J H; Mompati, RS; 
Felgate W S; 'Ferguson, J; ~ermra, g\n; Montsitsi , ~yl;) ; Mo~~ , M V; Mosunkutu, E; 
Fihla, N BILFismer, % ' Fouq e, A; Freder- pahlwa, "M B; Msane, A T; Msimang, 
icks, G If. (:\jandhi , 11;· Gasa, XI F; cacratrasl!eREPU ~ _t{f I IB , W~'Qm~,/!NI .! ( M ti, L M; Mtintso, 
S J; Gcina, CI; Geldenhuys, 1B L; George, TE; Mtshali, LP; Mufamadi, F S; Mulder, 
CM; George, M E;--Gibson, DH M; Gininda, C P; Mulder, P W A; Mushwana, G M; 
M S; Ginwala, F N; Gogotya, IN J; Golding, Myakayaka, Y L; Myburgh, GB; Mzimela, 
M J; Goniwe, T; Goosen, AD; Gordhan, P J; S E; Mzizi, MA; Naidoo, J; Nair, B; Nash, 
Govender, D; Govender, P; Graaff, D de V; J H; Ncinane, Z I; Ncube, NZ; Ndawonde, 
Green, L M; Grobbelaar, P W; Groenewald, D; Ndlovu, MC; Ndlovu, VB; Neerahoo, 
P J; Groenewald, RH; Gumede, A J; Gxowa, H M; Nel, A C; Nel, A H; Netshimbupfe, 
N B; Hajaig, F; Hamman, M van S; M A; Ngubane, B S; Ngubane, H; Ngwane, 
Hanekom, D A; Hangana, N E; Hani, L; LB; Ngwenya, ML; Nhlanhla, J M; Nhleko, 
Hendrickse, P A C; Hlengwa, M W; Hof- N P; Niehaus, CG; Niemann, J J; Njobe, 
meyr, WA; Hogan, B A; Holomisa, B H; M A A; Nkadimeng, J K; Nkobi, T T; 
Holomisa, SP; Jacobsz, F P; Jana, DP; Janse Nkomo, S A; Nkondo, S D; Nkosi, D M; 
van Rensburg, AP; Jassat, E E; Jele, K J; Nkosi, T J; Nqemesha, KW; Ntaopane, TE; 
Jiyane, Z B; Jordaan, D A; Jordaan, J A; Ntsizi, TC; Ntuli, B M; Nwedamutswu, M J; 
Jordan, P; Kasrils, R; Kathrada, A M; Nxumalo, S D; Nyembe, N D; Nzimande, 
Kekana, N N; Keys, D L; Kgauwe, G J; B E; Nzimande, BM; Nzo, AB; Odendaal, 
Kgositsile, B; Khasu, M J; Khoza, TS; King, WA; Olifant, DA A; Oliphant, G G; Omar, 
T J; Kondlo, N; Koornhof, NJ J van R; Kota, A M; Oosthuizen, G C; Padiachey, D K; 
Z A; Kuzwayo, NE K; Landers, LT; Lee, Pahad, AG H; Pahad, E G; Pandor, G NM; 
TD; Leeuw, SJ; Lekgoro, MK; Leon, A J; Peires, J B; Peters, E D; Phakathi, N E; 
Le Roux, J W; Ligege, M G; Lockey, D; Phillips, I M; Phohlela, S; Piliso, M M; 
Loots, HG; Louw, L; Louw, SK; Love, J Y; Pretorius, I J; Rabie, J A; Radebe, J T; 
Lucas, E J; Luthuli, B N; Mabandla, B S; Rajoo, K; Ramaphosa, C; Ramaremisa, NG; 
Mabudafhasi, R T; Mabude, N; Mabuza, Ramgobin, M; Ramusi, MC; Ranchod, BG; 
MC; Mabuza, L; Macozoma, S J; Madide, Rhoda, RT; Richards, I; Ripinga, S S; Rock-
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man, G; Routledge, N C; Saaiman, P W; 
Saloojee, E; Saloojee, R A M; Schoeman, 
E A; Schoeman, R S; Schoeman, S J; 
Schreiner, J A; Schutte, D P A; Scott, M I; 
Seaton, S A; Sekgobela, P S; Selebi, J S; 
Seperepere, MS; September, R K; Serfon­
tein, J L H; Serote, MW; Sethema, BEE; 
Shabangu, J M; Shabangu, S; Shandu, EE N; 
Shilubana, T P; Shope, N G; Shope, N R; 
Sigcau, S; Sigcawu, A N; Sikakane, M R; 
Singh, L; Sisulu, L; Sisulu, M V; Sisulu, NA; 
Sizani, R K; Skosane, B M; Skweyiya, S T; 
Slabbert, J H; Slovo, J; Smit, H A; Smith, 
PF; Smuts, M; Sonjica, BP; Steenkamp, P J; 
Stofile, MA; Streicher, D M; Suttner, RS; 
Tambo, A F; Thabethe, E; Tiry, M; Tsha­
balala, ME; Tsheole, NM; Tshivhase, T J; 
Tshwete, S V; Turak, ME; Vadi, I; Van den 
Heever, R P Z; Van der Merwe, J H; Van 
Deventer, F J; Van Eck, J; Van Heerden, F J; 
Van Schalkwyk, M C; Van Wyk, A; Van Zyl, 
I D; Verwoerd, M; Vilakazi, B H; Vilikazi, 

MA; Surty, ME; Swanepoel, L J; Taunyane, 
D P; Tinto, C F; Tolo, L J; Tonjeni, T L; 
Tshivase, MP K; Tyobeka, V M; Van Breda, 
A; Van Niekerk, A E; Van Niekerk, A I; 
Werth, CH; Wiley, MG E; Williams, A J; 
Zondi, KM. 

ELECTION OF CHAIRPERSON OF CONSTI­
TUTIONAL ASSEMBLY 

The meeting proceeded to the election of a 
Chairperson of the Constitutional Assembly. 

The President of the Senate reminded members 
that nominations had to be submitted in the 
prescribed form and that a person could not be 
elected unless he or she was a member of the 
Constitutional Assembly. 

The President of the Senate informed members 
that in terms of Item 3 of Schedule 5, read with 
section 69(2) of the Constitution, no debate 
would be allowed. 

J N; Vilakazi, MI; Viljoen, CL; Viljorn, V; The President of the Senate called for nomina­
Vos, SC; Watson, A; Waugh, JC N; Welge- tions. 
moed, P J; Wessels L; Willi_ ms, A; oods, Rev MA Stofile seconded by Mrs RS Mom-
G G; Wyngaard , C A; Xingwana, M· . . ' . 
Yen eni TS· Zith DA- z ·th~ C· z 1 'flat!, n?mmate , Mr C Ram~R,h_osa for election 
M I ·gZ ' N' "' a, ' 1 a, ' u u, s CT 11-p,ersoa o the <ronstttutional Assembly. 

, uma, u. 

S . . . . F T e r~ e W i1'~Qfpce e~o t J ffi •IJr President 
enate. Ackermann , C, Bahe,;A'., Bha? a, M, o -tl~J Sena1e tlrat llie nommat1on paper had 

Bhengu, G B; Bloem, D V; Bogacw1, KA; been properly completed 
Botha, YR; Bruwer, AAB ; Chiwayo, LLL; . 
Coetsee, H J ; Cwele, S C; De Ville: J R; There being no further nominations , the Presi-
Diale , N L; Direko, I W; Fenyane , S L E; dent of the Senate declared Mr C Ramaphosa 
Fisher, S D ; Foster, J A; Gamndana, T; properly elected as Chairperson of the Consti-
Gous , P J ; Groenewald, P H; Grove, S P; tutional Assembly. 
Hendrickse, H J A; Jooste, J A ; Kgoali , J L; 
Khobe, 0 N; Koornhof, G W; Lamani , NE; 
Lausberg, C E; Lebona, HJ P; Losabe, L K; 
Lubidla, EN; Lubisi, S W; Mahlangu, J L; 
Makana , S S; Makgothi , HG; Malatsi , D M; 
Marais, A ; Marais, G; Mashamba, T G G; 
Mashile, NL; Mbeki , GA M; Mchunu , ES; 
Mdutyana, S N N; Metele, AT; Mkwayi, 
Z W; Mnisi, W F; Mogale, MP E; Mohamed, 
M; Moloto, C P; Mongwaketse S J; Moor­
croft, E K; Moosa, MW; Mothoagae , P K; 
Motshabi, C H ; Motsuenyane, S M; 
Mthembu, J M; Mukhuba , T T; Mushwana, 
M L; Mutsila, I ; Naidoo, A G V; Naidoo, 
E N I ; Ndzanga, R A; Ngcuka, B T; 
Nobunga, B J; Nogumla, R Z; Nqemesha, 
KW; Powell, P; Rabinowitz, R; Radue, R J ; 
Rasmeni , S M; Redcliffe, C R; Selfe , J; 
Sifora, T V; Singh, N; Sosibo, J E; Sulliman, 

ELECTION OF DEPUTY CHAIRPERSON OF 
CONSTITUTIONAL ASSEMBLY 

The meeting proceeded to the election of a 
Deputy Chairperson of the Constitutional 
Assembly. 

The President of the Senate reminded members 
that nominations had to be submitted in the 
prescribed form and that a person could not be 
elected unless he or she was a member of the 
Constitutional Assembly. 

The President of the Senate informed members 
that in terms of Item 3 of Schedule 5, read with 
section 69(2) of the Constitution, no debate 
would be allowed . 

The President of the Senate called for nomina­
tions. 
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Dr DJ de Villiers, seconded by Mr SJ Schoe­
man, nominated Mr L Wessels for election as 
Deputy Chairperson of the Constitutional 
Assembly. 

The Returning Officer reported to the President 
of the Senate that the nomination paper had 
been properly completed. 

There being no further nominations, the Presi­
dent of the Senate declared Mr L Wessels prop­
erly elected as Deputy Chairperson of the 
Constitutional Assembly. 

The Chairperson of the Constitutional Assembly 
was conducted to the Chair by his proposer and 
seconder. 

ACCEPTANCE SPEECH BY CHAIRPERSON 
OF CONSTITUTIONAL ASSEMBLY 

The CHAIRPERSON OF THE CONSTITU-

of drafting an enduring constitution for this 
country-a document which must spell out the 
fundamental principles by which we as South 
Africans wish to be governed. Such a constitu­
tion, if this Constitutional Assembly performs its 
task truly and well, will be an enduring legacy to 
future generations. 

This being so, I regard it as a great honour, as 
well as a formidable challenge, to be elected to 
the Chair of an assembly which is charged with 
such a monumental task. I undertake to devote 
my energies to ensuring that the proceedings of 
this oody are conducted in a spirit of fairness and 
opemness. At the same time, I think I speak for 
the Deputy Chairperson of the Constitutional 
Assembly, Mr L Wessels, and, indeed, for all 
hon members of this body when I say that I am 
eager to get down to the business of drafting the 
final constitution. 

TIONAL ASSEMBLY: Order! I wish to thank I trust that our deliberations in this assembly and 
all hon members. This inaugural meeting of the its other auxiliary bodies will be marked by a 
Constitutional Assembly is indeed the culmina- spirit of co-operation and really good humour. 
tion of many bitter struggles wagf d by millions Wh_il_e this prc_ic~ss will inevitably entail tou~h 
of our people to install democratic rule in our political bargaimng, at the s_ame time the quality 
country. It is also the embodimenl of the vision of what we produce here will ultimately depend 
which is now shared by many in oJr countlj)'. rha\T')on the degree c_if intelleetual and _emotional 
ultimatelY, tlie final constitution ofi Soutli Afriei{f\.1:falance, the fa.r-s1gl'ited ess and the wisdom that 
should be tlra ed by an ele ed botly of men and each and every one o~us is able to bring to this 
women in or- er to rea: i e the 1bng-Eh'erisliedR E F~R . Kt@. t '.!l[a'!J !J)Jt)ij~ { is.hall not be found 
ideal and dream of our people thatlin the end the wantmg, for the people of our country have, by 
people themselves should govern. electing us to this body, invested a great deal of 

trust and confidence in us. We must not and 
The inauguration of the Constitutional cannot fail them. 
Assembly gives our country great prestige and 
raises the hope of our people that the task of APPOINTMENT OF RULES COMMITTEE 
deepening and broadening democracy in South 
Africa will indeed be accomplished. (Draft Resolution) 

We gather here for the first time as a democrat­
ically elected body of representatives of our 
people, charged with the historic and important 
task of drafting the final constitution. The con­
stitution we draft must reinforce the aspirations 
of all our people on matters of reconstruction 
and development. It must also enhance national 
unity and reconciliation and help us all to 
achieve lasting peace in our country. 

We are living in dramatic times in which we are 
making history on a daily basis. We who are 
seated here are privileged to be part of that 
history. The stirring events of recent weeks, 
preceded by the Jong and arduous negotiation 
process, have brought us now to the point at 
which we are able to tackle the monumental task 

Rev MA STOFILE: Mr Chairman, I move: 

That-

(1) the Chairperson of the Constitutional 
Assembly shall for the duration of this 
Assembly appoint a Rules Committee 
consisting of not more than 50 members, 
inclusive of the Chairperson and Deputy 
Chairperson, such committee to recom­
mend to this assembly at its next meeting 
draft rules and orders in connection with 
the conduct of its business and proceed­
ings; 

(2) the Chairperson of the Constitutional 
Assembly shall be ex officio Chairperson 
of such committee, and if the Chairper-
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son is unable to be present at a meeting of 
the Committee the Deputy Chairperson 
shall act as chairperson at that meeting. 

(3) the Chairperson of the Constitutional 
Assembly be empowered to appoint, in 
consultation with the Rules Committee, 

bodies as specified in section 72(1) of the 
Constitution. 

Agreed to. 

The Constitutional Assembly adjourned at 
11:18. 

PARLIAMENT 
OF THE REPUBLIC OF SOUTH AFRICA 



11 FRIDAY, 12 AUGUST 1994 

ANNOUNCEMENTS, TABLINGS AND 
COMMITTEE REPORTS 

12 

COMMITTEE REPORTS: 

(ii) provision for the appointment 
of "theme" select commit­
tees, consisting of approxi­
mately 30 members each, to 
deal with specific aspects of 
the new constitutional text, 
and the area of work assigned 
to each; 

1. REPORT OF STEERING COMMITTEE: 
CONSTITUTIONAL ASSEMBLY 

The Steering Committee of the Constitutional 
Assembly, having been appointed under the 
Resolution adopted in the Constitutional 
Assembly on 24 May 1994 to consider in detail 
matters relating to the constitutional process, 
begs to submit a report, as follows: 

1. Proposed structure and functioning of the 
constitution-making process 

Your committee recommends: 

(iii) provision for the appointment 
of commissions to deal with 
issues arising out of the work 
of the select committees; 

(iv) procedures for regular report­
ing of progress to the Consti­
tutional Assembly; 

( v) procedures for reference to 
the Constitutional Assembly 

That the Constitutional Assembly- of issues on which it is unable 
I to reach consensus; and 

(1) whilst n~t thereby_in a~y r ay ceding or 
derogatmg from its nght to oversee, (vi) procedures for involving, on 
debate in detail a d direat the d afting a order!~ and structured 
of the new const1 utionall text , aP, . oint L I AM lfasis, @utside b~dies and the 
a se ect committee, to be callea t e Broader population. 
Constitutional l, ommit ee, Olis T fieR EPU BV~uPlo~~ ti ~ ifJJnb ~ ed that the bodies 
forum to which it routinelly refers mat- on whose experience it must draw in drafting 
ters arising out of the constitution- the new constitutional text, will still be 
making process for detailed discussion acquiring experience and expertise concern-
and negotiation among parties, such ing the operation of the current Constitution 
committee to keep a verbatim record at the time the new constitutional text must 
of its deliberations; be finalised . Accordingly it has instructed 

(2) instruct the Constitutional Committee, the Chairperson and Deputy Chairperson to 
as its first task, to draw up and submit consult with, and consider inputs from, all 
to it an outline of the approach it relevant bodies, structures and persons in 
proposes to adopt in respect of the order to address this problem. 
drafting of the new constitutional text, 2. Appointment of Panel of Constitutional 
such outline to- Experts. 

(a) reflect and incorporate principles 
and guidelines that emerge from 
debate on the subject in the Con­
stitutional Assembly; and 

(b) include proposals concerning: 

(i) the appointment of technical 
committees and the area of 
work assigned to each; 

The public has been invited, through the 
medium of the press, to submit nominations 
for the Panel of Constitutional Experts to 
be appointed in terms of section 72 of the 
Constitution. In view of the small number 
of nominations received thus far, your com­
mittee proposes to extend the cut-off date 
for the receipt of nominations and seek 
further nominations. 
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3. Rules and proposed rule changes 

Having considered the Draft Standing 
Rules for the Constitutional Assembly as 
provisionally adopted by the Rules Com­
mittee, your committee has submitted pro­
posals for the amendment thereof to that 
Committee. 

4. Memoranda by parties 

5. 

6. 

Memoranda submitted on behalf of the 
Inkatha Freedom Party and the Democratic 
Party on the structure and functioning of 
the constitution-making system and poss­
ible rule changes will be referred to the 
Rules Committee and the Constitutional 
Committee for consideration. 

Management of work programme and time­
table for Constitutional Assembly 

prove necessary. 

Financial administration of constitution­
making procedure. 

Your committee recommends: 

That-

(1) provision be made for expenditure on 
the Constitutional Assembly under a 
separate programme under the Parlia­
mentary budget; 

(2) separate records be kept of Constitu­
tional Assembly expenditure; 

(3) the functionaries to be accountable for 
expenditure under this programme be 
identified in consultation with the 
Department of State Expenditure; 

( 4) reports on the financial affairs of the 
Constitutional Assembly be made at 

regular intervals to the relevant com­
mittee of the Constitutional Assembly 
by the Parliamentary Secretariat; and 

(5) a report be made on the remuneration 
of staff and of non-Parliamentary 
members of bodies established in terms 
of Section 72 of the Constitution. 

The main items to be defrayed from this 
programme include: 

(1) 

(2) 

Recruitment of staff and members of 
Constitutional Assembly bodies; 

Remuneration of 
Assembly staff; 

Constitutional 

(3) Remuneration of Panel of Constitu-

(4) 

(7) 

tional Experts; 

Remuneration of non-Parliamentary 
members of Technical Committees, 
commissions and other advisory bodies 
appointed under section 72; 

Office equipment: computer equip­
ment, lease of photocopiers, fax 
machines, transcribing equipment, sta­
tionery, dictionaries, miscellaneous; 

(8) Services provided by Parliamentary 
establishment; and 

(9) Furniture and fittings additional to 
those supplied by the Department of 
Public Works. 

Remuneration of staff and members of the 
various bodies will be based on the re­
muneration paid to equivalent personnel at 
the Transitional Executive Council. 

7. Venue for sittings of the Constitutional 
Committee 

It is proposed that the customary venue for 
sittings of the Constitutional Committee be 
Room M46 in the Marks Building, but that 
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other venues may be considered if and 
when necessary. It is proposed that provis­
ion for sitting in such other venues will be 
made in the Rules. 

16 

8. Proposed staff to support constitution­
making process 

and secretarial staff can initially be pro­
vided from the Parliamentary establish­
ment. Accommodation for Constitutional 
Assembly staff adjacent to the Parliamen­
tary precincts has been arranged. Office 
accommodation will also be provided for 
the Panel of Constitutional Experts and the 
Technical Committees. It is estimated that a staff of 25 to 40 

persons-who may be appointed on con­
tract or seconded from the Public Service or 
Parliament-will be required to support 
the constitution-making process, headed by 
an Executive Director with a background in 
constitutional law and two Deputy Direc­
tors (see "Proposed staff structure"). The 
latter three posts have been advertised. 
Further posts are to be filted shortly. Typing 

The Secretary to the Constitutional 
Assembly will-

( a) be in charge of procedural services 
relating to plenary sittings; and 

(b) co-ordinate administrative and other 
support provided to the Constitutional 
Assembly by the Parliamentary estab­
lishment. 

PARLIAMENT 
OF THE REPUBLIC OF SOUTH AFRICA 
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Deputy Executive 
Director 

lntorectlonwith 
strvc1urea 
Managorlal 
HClllary 

FRIDAY, 12 AUGUST 1994 18 

PROPOSED STAFF STRUCTURE FOR CONSTITUTIONAL ASSEMBLY 

Executive Director 

"' Documen11tlon 

Constitutional 
Assembl 

Chairperson/ 
De ut Chair erson 

Computer 

Proced~~~ Services Liaison between CA 

Admin: Plenar CA and Parliament 

MENT 
Other 

Commlu••• 



19 

eg Bill of 

\ 
Rights 

approx 30 
members 

Technical 
Committee 

FRIDAY, 12 AUGUST 1994 

PROPOSED CONSTITUTION-MAKING STRUCTURE 

approx 20 
members 

CONSTITUTIONAL ASSEMBLY 
chairperson/deputy chairperson 

CONSTITUTIONAL COMMITTEE 
approx 40 members 

THEME COMMI TEES OF CA (approx 5 to 7) 

meets regularly 

eg Security eg 
Forces 

~ E PU B I ci~~:~1to I J TH AFR 1f'J'~:~1!e ~---~ 
COMMISSIONS ON SPECIFIC ASPECTS 

approx 20 
members 

approx 20 
members 

approx 20 
members 

20 
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2. FIRST REPORT OF THE RULES COM- (2) Every political party in the Constitu­
tional Assembly is entitled to be repre­
sented in the Constitutional Committee by 
a number of members equal to the number 
obtained by dividing the total number of its 
members in the Constitutional Assembly by 
12, any fraction obtained being regarded as 
one. 

MITTEE: CONSTITUTIONAL ASSEMBLY 

The Rules Committee of the Constitutional 
Assembly, having considered proposals for the 
amendment of the Standing Rules of the Con­
stitutional Assembly, recommends that the 
Standing Rules of the Constitutional Assembly 
be amended as follows: 

RULE 11 

Substitute the following rule for Rule 11: 

Quorum 

11. The presence of at least 164 members, 
other than the presiding member, shall be 
necesary to constitute a meeting of the 
Constitutional Assembly. 

NEW RULE 17A 

Insert the following rule before Rule 18, under 
the heading "COMMITTEES AND OTHER 
APPOINTED BODIES:" 

(3) The Chairperson and the Deputy Chair­
person of the Constitutional Assembly shall 
be the chairperson and deputy chairperson, 
respectively, of the Constitutional Commit­
tee. 

(4) Subject to this Rule, the provisions of 
Rules 22, 24, 27, 28, 29, 30, 31, 32, 33 and 
34 shall apply, with the necessary adjust­
ments, to the Constitutional Committee. 

(5) The Constitutional Committee shall-

(a) co-ordinate, under the control and 
guidance of the Constitutional 
Assembly, the drafting of the new 
constitutional text and, in particu­
lar, the work of all committees, 

Public access to meetings of commit.Les, etc 

17A.(1) Members of the public Jnd the commissions, technical conunit­
' appointed ~edia may be pre~ent cluring t_he_ p !oceecl A R L I 

mgs of any comnuttee, comm1ss10 , tee • 
nical committe~, r other b<J,0)'. appointed by stitutional Assembl · 

of the Con-

or on the autnority of tfi Consti~utio6'a1 THE REP U _IC OF. 0 U TH AFR A 
Assembly, subject to such restrictidns and b co_ns1 er and evaluate reports sub-
requirements as the body in questiJ n may nutted_ t? it by such_ comnuttees , 
consider necessary in the interest of lhe due comnusswns, tech_mcal commit-
performance of its functions, and further tees and other bodies , an? report 
subject to its right to conduct its proceed- thereon _to the Constitutional 
ings in private by excluding non-members Assembly, 
whenever it considers it necessary to do so. (c) consider and report on any matter 
(2) A person who attends a meeting by referred to it by or on the order of 
virtue of Subrule (1) shall confine himself or the Constitutional Assembly; 
herself to that part of the chamber in ques- ( d) periodically submit reports and 
tion set aside for non-members, and shall recommendations to the Constitu-
obey the orders of the chairperson con- tional Assembly; and 
cemed. 

NEW RULE 19A 

Insert the following heading and rule after Rule 
19: 

Constitutional Committee 

Appointment and functions of Constitu­
tional Committee 

19A.(l)The Constitutional Assembly shall 
by resolution from among its members 
appoint a Constitutional Committee. 

( e) perform such other functions as 
may be assigned to it by the Con­
stitutional Assembly. 

(6) (a) The Constitutional Committee 
may from among its members 
appoint a management committee. 

(b) The management committee shall 
include at least one member of 
each political party represented in 
the Constitutional Assembly and 
willing to serve on the committee. 
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(c) The Chairperson of the Constitu­
tional Assembly shall be the 
chairperson of the management 
committee. 

( d) The management committee shall, 
subject to these Rules, perform 
such functions as may be assigned 
to it by the Constitutional Com­
mittee. 

RULE 20 

(3) The Secretary or an officer of Parlia­
ment designated by the Secretary shall pre­
side at the election of a chairperson. 

RULE 26 

Substitute the following rule for Rule 26: 

Deputy Chairperson 

Substitute the following rule for Rule 20: 

26.(1) The appointment of a deputy chair­
person may be authorised by or under a 
resolution of the Constitutional Assembly 
in the case of a particular select committee 
or of select committees falling within a 
specified category or in respect of select 
committees generally. 

Definition 

20. Committees, other than the Constitu­
tional Committee, consisting of members of 
the Constitutional Assembly only are in 
these Rules referred to as select commit­
tees. 

RULE23 

(2) A deputy chairperson of a select com­
mittee shall be elected in the same manner 
as that in which the chairperson of such a 
committee is elected, except that the chair­
person shall preside at the election. 

RULE 29 
Substitute the following rule for Rule 23: 

I Add the following paragraph to Rule 29: 
Representation of parties 

( c) at a venue it considers to be the most 
23. Every political party in the Constitu- R · · ay be a venue 
tional Assembly is entitled tb be r.e re- L I rliament. 
sented in a select comMitlee by a number of 
membe s-,equal to t}je umber obtwec/ 1~~ REPUBLIC OF sou·R-lJ~~ ,$CA 
dividing the total num er of it members m 
the Constitutional Assembly b 16, or such Substitute the following rule for Rule 35: 
other number as may be deter ined by the 
Constitutional Committee in respect of a 
particular select committee, any fraction 
obtained being regarded as one. 

RULE 25 

Substitute the following rule for Rule 25: 

Chairperson of select committee 

25.(1) A select committee shall elect one of 
its members as the chairperson of the com­
mittee. 

(2) The chairperson shall be elected at the 
first meeting of the committee and, there­
after , whenever there is a vacancy in the 
office of chairperson. 

Report of select committee 

35. A report of a select committee shall be 
presented to the Constitutional Committee. 

RULE44 

Substitute the following paragraph for para­
graph (c) of Rule 44: 

(c) to consider and report on any matter 
referred to it by or on the order of the 
Constitutional Assembly, the Constitu­
tional Committee or any select com­
mittee . 

RULE 64 

Delete Rule 64. 
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PROCEEDINGS OF THE CONSTITUTIONAL 
ASSEMBLY 

Members assembled in the Chamber of the 
National Assembly at 14:15. 

The Chairperson requested members to observe 
a moment of silence for prayers or meditation. 

REPORT OF STEERING COMMITTEE OF 
CONSTITUTIONAL ASSEMBLY 

(Consideration of Report) 

The CHAIRPERSON OF THE CONSTITU­
TIONAL ASSEMBLY: We are meeting as the 
Constitutional Assembly today. When we last 
met on 24 May 1994 we agreed to set up a 

whom history in the twentieth century has 
favoured with the noble task of deliberating 
upon the new constitutional text for our country. 
We can also boast that we shall be executing this 
task, not through some accidental circumstance, 
but through the democratic process which will 
be guided by principles we have already agreed 
upon and are enshrined in the Constitution. 

The key challenges facing this Assembly are no 
doubt agreeing to the substance of a new consti­
tution within the time-frame that is set out in the 
1993 Constitution. This in itself is a daunting 
task that will require a lot of hard work on the 
part of every member. We also need to ensure 
that the constitution-making process is put at the 
top of the nation's agenda, as the constitution 
we draft will in the end shape the history of our 
country. 

number of committees to consider the work of Our work, as we debate provisions of the con­
the Constitutional Assembly and to make pro- stitution, must also crown the success we have 
posals on how the constitutional process should already achieved in the political process, and it 
unfold. Since then the steering committ, e that must also provide a safe compass for the future. 

was appointed has me nearly eiVery wee in a_n :ropaM's meeting is essentially aimed at planning 
attempt to formulate ~roposals on h9"'. tll1s an<il d°ting up tile proper ffiaahinery for the 
Assembly shoul function . Its report 111 t\e rafting of tlie constitution. We shall need to 
tabled_ sh~rtly by th Q eputy CJij rperson of tl}t H bDsil[c\'Jtill[tL~J{e ~tf-u§@tes het1tFw-:ci ¢t up are the 
Const1tutJonal Asse bly, Mr Leon Wes els. type of structures that will broaden and deepen 

In discharging its mandate the steering c mmit­
tee was especially aware that it was, essentially, 
breaking new ground and that it was traversing 
uncharted waters in terms of formulating a 
framework on how this CA should function. In 
the end the steering committee had to formulate 
a framework that is unique to our own political 
situation, as there were no precedents that we 
could rely on. 

The 1993 Constitution has charged us with the 
honourable task of drafting the final constitution 
for our country. It was John Jay who in 1777 
boasted that "Americans are the first people 
whom heaven has favoured with an opportunity 
of deliberating upon and choosing the forms of 
government under which they will live". He 
went on to say that "all other constitutions have 
derived their existence from violence or accident­
al circumstances, and are therefore probably 
more distant from perfection". 

I believe that we can be even more boastful in 
that we have here a body of men and women 

participation in the constitution-making process 
beyond this Assembly. To achieve this, this 
Assembly will need to function in a way that will 
allow more interaction amongst members as we 
search for a compromise that will produce a 
durable constitution. 

It will be necessary that our deliberations be 
underpinned by a measure of informality and 
accommodation of the various views that we 
have. That informality is already evident by the 
absence of robes that officials normally wear 
here, and also by ensuring that the process is 
more user-friendly. 

Our inputs will need to be focused on the issues 
that we shall deliberate upon, and in the end 
they should advance the debate as we draft the 
constitution. What we have to say here will no 
doubt get into the history books, but more 
importantly, it will lay the foundation for the 
final constitution. Our success in this regard will 
undoubtedly be owing to the enormous and 
exceptional qualifications that all of us have as 
members of the Constitutional Assembly. 
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I should now like to call upon the Deputy 
Chairperson of the Constitutional Assembly, Mr 
Leon Wessels, to table and present the report of 
the steering committee, after which we shall 
proceed with the debate on that report. 

The DEPUTY CHAIRPERSON OF THE 
CONSTITUTIONAL ASSEMBLY: Mr Chair­
person, I have the honour to move the report as 
it was tabled in today's proceedings. I refer 
specifically to Annexure A of that report. 

This is the first opportunity that I have to 
congratulate you publicly on assuming this high 
office. I wish you well and I trust that this office 
will not only bring about responsibilities, but 
also joy and work satisfaction. 

The Constitutional Assembly is not Parliament, 
nor is it Parliament with a hat on. It is another 
institution that came into being through very 
special circumstances. Therefore it is of para­
mount importance that the Constitutional 
Assembly should develop its own rules and 
conventions. I 
I would therefore be pleased if tlfie Constitu­
tional Assembly discarded the corifrontational 
nature that sometimes characterise~ parliamen­
tary debates. Naturally one is entitled t feel 
strongly about one's own RJDint of vibw. The CA 
process, howe e. , is one i elation ,o wala'h o'rlf 
wants to understand the other poirlt of view in 
order to find a lasting solution in thJ interests of 
true democracy and nation-building. One wants 
to understand the hopes and fears of all South 
Africans in the true spirit of constitution­
making. Furthermore, the CA should never be 
asked to rubber-stamp the final product of our 
deliberations, but should be involved on an 
ongoing basis, as set out in the document before 
us. 

Thirdly, I believe it should carry the stamp of 
informality. Our proceedings should be so infor­
mally and loosely structured that every member 
has an opportunity to be involved, either in the 
committee system, or through public debates 
here in the CA. 

*I would like to make just a few comments on 
the parameters of the report and would like to 
stress seven points in particular. 

Firstly, the Constitution Committee is being 
requested in this report to draw up an outline of 
the further process of constitution-making. The 
approach should be simple, one of participation 

and consultation, so that the Constitutional 
Assembly can, at the end of this process, accept 
full ownership of the final constitution, together 
with other South Africans. It must be our con­
stitution and one we can all be proud of. 

Secondly, the fact that important practical ex­
perience is at this stage still lacking is disturbing, 
but it does not have to be insurmountable, 
considering that there will be dialogue on an 
ongoing basis with role-players from the provin­
cial and local government structures, as well as 
the Constitutional Court. 

Thirdly, the panel of constitutional experts plays 
an extremely important part in this whole pro­
cess. A further opportunity is now being cre­
ated, as outlined in the report, to nominate 
more people to this panel. The insistence that 
this panel must reflect and represent the broader 
South African society is justified. This panel 
must also bear the stamp of expertise and unim­
peachableness, since there is a heavy respon­
sibility resting upon them to give important 
advice in the normal course of affairs. Their 
opinions would be of material importance if a 
stalemate should develop. 

Fourth!)'., 1t iM peeial cliallenge to make the 
proeess transparent and comfortable but never-

R ~h -less e manage1 i it ~alll ~¼,patch. The work 
prog?¾mm~ ~n1!0 tlie timet!hlle 1s at present the 
managerial function of the Chairperson and the 
Deputy Chairperson of the Constitutional 
Assembly. The appointment of a Whip to ensure 
the smooth functioning of the Constitutional 
Assembly is a matter that will receive further 
attention as we make progress and the desir­
ability or otherwise of such an appointment 
becomes clearer. 

Fifthly, the seat of the Constitutional Commit­
tee is Room M46 in the Marks Building, the 
intention being to make the proceedings access­
ible to the press and the public. Practical circum­
stances and requirements may sometimes 
necessitate another meeting place. The useful­
ness of such meetings will time and again 
be weighed up against the cost-implications 
thereof. 

Sixthly, the financial administration should 
occur on a permanent basis. Therefore steps 
must be taken as quickly as possible to bring 
clarity on the accounting functionaries of this 
financial administration, together with political 
supervision of the process. 
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In the seventh place, the three posts referred to 
in paragraph 8 of this document have now been 
filled. I can report that the administrative struc­
tures-the report says so too-are also taking 
shape. Everything indicates that the initial grow­
ing pains will soon be something of the past. 

tOutsiders have watched our negotiating and 
election processes with admiration. Let us live 
up to our own standards and once again show 
the resolve and determination to develop our 
final constitution so that all South Africans can 
realise their hopes and aspirations. Let us dem­
onstrate the patience and tolerance needed to 
find a solution which is lasting and which will, 
once again, do us all proud. 

Let us commit ourselves to building a constitu­
tion that is inclusive and truly home-grown. Let 
us once again make South Africa the envy of the 
world. [Applause.] 

fully, will form the basis of a new democratic 
South Africa. 

Today South Africans can look back with pride, 
having accomplished the tasks of the first two 
phases of this process. In particular, this 
Assembly can today claim that it is legitimate, 
democratic and representative of all South Afri­
cans. In drafting our new constitution, our aim is 
to produce a product which will be based on the 
will of our people, as it was expressed during the 
elections of 27 April 1994. 

This constitution must provide a basis, in the 
years to come, for consolidating a new demo­
cratic South Africa, having traversed the present 
phase of the country's transition. It must 
embody our collective vision: a vision of peace, 
stability, prosperity and development, amongst 
many other characteristics which, together, we 
must contribute to and imbue in this constitu­
tion. 

The CHAIRPERSON OF THE CONSTITU- This Assembly must be guided by the constitu­
TIONAL ASSEMBLY: Thank you, M!r Wes- tional principles which are found in the existing 
sels. I have been informed that there is ~ slight Constitution. These principles will act as param­
problem with documentation. Documenjs were eters within which the political negotiations and 
distributed to members on Friday, but i , seem~ debates M"il , ta e eiac,a in thi~ ~ mber. 
as if a number of • embers did not bri~g their" ~\/~ ~ - . . 
documents to th meeting toda, . • e are trying ay I als0 sugges~ for e ur eons1derat10n ,_ a 
to resolve this prol:H~ . Othe , pies ar~ befog T Ul[)~t~ Q L ft'l:hmwl:i.ti-p~ q,_af e i !?fOCess pnn­
sought, and we will have them distributecj in due c1ples. e lfave estao bshed a. liigh level of 
course. I now call upon Mr p Gordhan to transparency m some of th~ parliamentary pro-
address us. I cesses, and our challenge will be to transfer that 

Mr P J GORDHAN: Mr Chairperson and Dep­
uty Chairperson of the Constitutional Assembly , 
comrades and colleagues, may I also take this 
opportunity to congratulate both of you on your 
appointments, and wish you well as you guide us 
through what is yet another exciting and possibly 
difficult phase in our country's history . 

This meeting initiates a potentially creative , 
constructive and dynamic process which is 
required to deliver a new, democratically 
drafted constitution for South Africa. This 
Assembly itself is a product of long and tense 
negotiations over several years. During those 
years we negotiated and agreed upon a pre­
election phase which gave rise to the TEC, IEC 
and IMC, amongst other structures . We were 
also instrumental in giving rise to an elected 
Parliament and Government of National Unity 
to govern this country . We also agreed that an 
elected Constitutional Assembly would draft the 
new constitution of our country which , hope-

transparency to the processes m the CA. 

We need all structures of the Assembly to be 
accessible to the public and to all interest groups 
having a desire to contribute to this new consti­
tution. We are required-and this is a tremen­
dous challenge to us-to build on the 
reconciliation to which President Mandela has 
led us in this country and to ensure that it is not 
just a flash in the pan, but something that we can 
perpetuate for many generations to come. 

We need to foster nation-building and, above 
all , a spirit of accommodation in the negotiating 
process in the new constitution. 

This Assembly is also required to embrace all 
role-players who have a role which they may or 
not may be conscious of at this stage. These 
include, in the first instance, the political parties. 
However, they must also include the social 
movements in our country , the trade unions, 
civics, various professions, business, particularly 
women, traditional leaders and nongovern-



31 MONDAY, 15 AUGUST 1994 32 

ta! organisations. This Assembly and its struc­
tures must not be accessible only to the powerful 
and the organised; we need to endeavour to 
reach out to all sections of our people, wherever 
they might be. 

In designing the process of drafting the new 
constitution, we also need to take cognisance of 
the current political reality, namely the 
co-operation that we have achieved in the Gov­
ernment of National Unity; the co-operation 
that we are beginning to achieve in the legis­
lative process; the reconciliation that is sweeping 
through our country today and the will of our 
people as it has been expressed in this Assembly 
itself. In other words, we are now required to 
extend the "miracle" that the world says we 
have achieved in our country over the next two 
years in drafting the new constitution. 

gered process rather than establishing too many 
committees at the same time. 

We might want to ask ourselves how we learn 
from the current implementation of the 1993 
Constitution in order to embody those lessons in 
the constitution that this Assembly is required to 
draft. These theme committees must also use an 
enabling approach rather than wait in Cape 
Town for people to reach it. In that sense, we 
have to make arrangements to ensure that these 
committees are able to visit different parts of the 
country and receive people's views. 

Some subjects on which these theme committees 
could be established immediately would be that 
of national symbols, parliamentary structures 
and procedures, the Bill of Rights, the judiciary 
and the electoral process. There are also other 
difficult issues that we might want to address 

In getting down to that task, perhaps one of the through these structures, namely affirmative 
first challenges that we face is to decide whether action, restructuring and transformation, and 
we are merely redrafting the existing Cons ti tu- participatory democracy. 
tion or drafting a new one. That, I, am sure, is Finally' Mr Chairperson, we look forward in this 
one of the debat~s that the structures that we Chamber to a spirit of co-operation, reconcili-
estabhsh todaY/1ll be engaged m. I ation and accommo~at!on. Above all, we loo_k 
The central issues of he day, h , wever., e w{orward lg accorr_i~ijshmg t e. task ~~fore this 
political is ues. Your commiuee, r Ch'airB.e~ K ss~mbl:f.!a~d'W tmg a ~ and exc1tmg chap-
son, suggests t e establishment o a constitu- teF m 0ur history. 
tional_ commi't e that goe. some way Ui>:ii:'ifrld§: R &U '_ : MJE)S@.TAfr , rh'?uf.p rson, hon mem-
ensunng that we _have a viable an~ fu_nctt~nal bers of the Constitutional Assembly, this is 
struct~re which will enabl_e_ us t<_> n1gotiate m a indeed an historic occasion since we are gath-
meanmgful way the ~oht1cal issues that are ered here jointly and more formally, for the first 
central to the const1tut1onal process. time today, to direct the Constitutional 

Above all , the process that we design must be 
participatory . We must compliment your com­
mittee for suggesting to this Assembly that it 
accepts your recommendation that theme select 
committees be established. These committees 
have a vital role to play in involving the public of 
Sou th Africa in this process . There are also 
technical and drafting issues which your commit­
tee addresses and suggests structures for. 

May I make certain suggestion about the theme 
committee which, I believe, is a very important 
concept in you proposals? 

These committees will initiate the participatory 
process that is so vital to the constitution­
drafting process. It is important that we start 
theme committees immediately. We must 
ensure that these committees are able to reach 
out to the South African population . But, in so 
doing, we might well want to consider a stag-

Assembly in its task. 

Mr Chairperson, I should also like to add my 
congratulations to those that have already been 
conveyed to you and the Deputy Chairperson of 
this body on the task entrusted to you, namely of 
not only chairing the meetings of the Constitu­
tional Assembly, but also directing the manage­
ment of the Constitutional Assembly. According 
to the Constitution, you have a specific respon­
sibility in this respect, namely to give direction 
and guidance to the management of the 
constitution-drafting process as a whole. This 
means that you have a very special responsibil­
ity. 

I really wish you everything of the best with the 
task, and wherever it is in any way applicable, I 
shall gladly give you the necessary support. 

The task of the Constitutional Assembly is very 
clearly outlined in the Constitution and there are 
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specific prescribed procedures and rules which 
have to be complied with. That this must be 
carried out requires no argument because this is, 
after all, what the Constitution of the day pre­
scribes. That we have to carry out this process of 
further constitution-making in all earnest, expe­
ditiously and with responsibility, requires no 
argument either. 

negotiations on this subject and it was agreed 
also to that extent. Important second-generation 
and third-generation rights are not included in 
the present chapter and some enjoy only 
restricted protection. Environmental rights are a 
good example of this. 

Chapter 3, in essence, makes provision for the 
limitation and suspension of rights. The need 

In my opinion there are two requirements that exists to revisit these limitations to make sure 
need to be constantly satisfied. Firstly, we must that a future bill of rights is not in danger of 
exploit all and the best possible expertise that being thwarted by measures taken by the Execu­
exists in the constitutional sphere in South tive in exceptional circumstances. Other issues 
Africa, inside and outside this Assembly. Sec- that justify re-examination include the appli-
ondly, we must ensure that the population and cation and interpretation of the Bill of Rights as 
society as a whole are involved in this process so embodied in the interpretation clause, the 
that in the end it can, indeed, be everybody's enforceability of the Bill on vertical and horizon-
constitution. ta! levels, the freedom and equality clause in 
While the task of drawing up the final constitu- c~apter 3_, equality and affirmative ~ction, the 
tion-the task of this body-continues how- nght to hfe, freedom and_ the secunty o~ per-

th · t th f · •' • sons, freedom of expression, access of mfor-
evedr' eret!s a _e ~atmteh 1tme, m_ my opimottn, a mation, administrative justice and the notion of 
pre omma mg pnon y a reqmres our a en- bl · · · I b I 
tion. I am mentioning this for the sake of the r~asona eness, ~cononuc act1v1ty, a ou_r r~ a-

ll t . Th t · ·t · t tJons, property nghts, as well as the apphcat1on overa perspec 1ve. a pnon y 1s o , econ- f I Th d I f h 
t t d d I S th Af • Th t • o customary aw. e eve opment o a uman 

s rue an eve op ou nca a 1s every- . h 1 · h Ii · I · 
body's task. It is the tas of all institutions of the ng ts. cu ture m t ~ po tica ar~na is a_ new 
State. The fact is even j f wei succeed ,n tlie ~ expe _enee for _us m S<mth Afoiea,. It is an 

const1tut10nal sphere we run the . 1s· tha 1f we Bill O Riglits will, in h ertam way, be an 
. . ' t ~- . 11per ence ha s lo g o rerdue nd the current 

do not succeed mt e econstruc 10n and dev ~-F T""iJf %- fto~ Ll,i' €l ~ -,,,. ,u h • - f' - ·t Id 
opment task, a new •onstituti&'n will be of rrb ..,: ~p\'.!'.l} i<> l1, ~o ,__u_m9~- . ,-: e~~ - ~ e I wou 
value anyway. If we therefore do not succieed in reqmre our further cons1derat1on. 
our developmental task and what this requ·res of Earlier I also referred to the composition of the 
us , no constitution, the present one or a final Executive as another area which the Constitu-
constitution , will alleviate the poverty of people tional Assembly will have to attend to. One of 
in this country, or improve their lot in life . the challenges facing us will be to address the 

I believe, therefore, that it is the responsibility 
of all of us, while we are engaged in this task , to 
bear in mind that we must also devote ourselves 
to the reconstruction and development task that 
all of us are called upon to perform. That is, in 
my opinion, our main task. To be able to do that 
we must indeed ensure that there is economic 
growth in this country. That ought to be our 
national goal and I think the hon the President 
emphasised this again over the weekend. 

tMr Chairperson, in the process of the task of 
this Constitutional Assembly certain matters will 
come up for consideration immediately. In an 
earlier debate I mentioned some of those and I 
should like to elaborate a little bit this after­
noon. One is the chapter that deals with funda­
mental rights , or the Bill of Rights. As chapter 3 
of the current Constitution now stands, it is 
quite clear that we have not concluded our 

question of the composition of the Executive, 
since the current system will be in place only for 
a limited time. The composi tion of the Execu­
tive as described in the Constitution was devel­
oped with specific goals in mind. 

The question that the Constitutional Assembly 
has to answer is whether the need exists for a 
totally new approach in dealing with this matter. 
The bottom line must be to provide for an 
effective executive system which does not over­
ride the other arms of the authority of the State, 
namely the legislative arm and that of the 
administration of justice. 

The systems that are most common in a democ­
racy are the presidential system of executive 
authority, similar to the system in the USA; the 
parliamentary system of executive authority , as 
in Britain; the presidential parliamentary system 
of executive authority, as in France; and the 
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collegial system of executive authority as in 
Switzerland. I think it would be useful to evalu­
ate some of the examples mentioned to enable 
us to get a better understanding of the functions 
and structures of the executive authority that we 
require. 

The composition of the Cabinet is another fea­
ture of the Executive that will have to be 
debated. Elements such as representativeness 
must also be investigated. In Canada, for 
instance, it is a convention that each of the 
provinces must have at least one representative 
in the Cabinet. Provincial diversities are thus 
entrenched in the highest decision-making body. 

member constituency, could be investigated as a 
possible compromise. Once again there are 
numerous examples elsewhere. 

In conclusion, my Ministry and the Department 
of Constitutional Development-the depart­
ment which is responsible for the implemen­
tation of this Constitution-will gain a certain 
degree of experience in the process of imple­
menting the current Constitution. I believe that 
that experience will benefit this Constitutional 
Assembly in carrying out its tasks. We will 
ensure that our experience is made available to 
this Constitutional Assembly to make use of as 
and when desired. 

In the third instance, it is also necessary that the Finally, Mr Chairperson, I wish you well, 
provincial system be further investigated. because I believe the structure we have created 
Affordable and effective government at all lev- which is today before us for consideration can 
els must be our goal. The Commission on enhance the process of constitution-making, and 
Provincial Government must-as is provided will provide us with the necessary avenues to 
in the Constitution-advise the Constitutional arrive at the goals we have set, namely the 
Assembly and the Government on a new pro- conclusion, drafting and adoption of a final 
vincial dispensation, the administration of the constitution for South Africa within the next two 
provinces, and the laws and resources that may years, starting from 9 May this year. 
be necessary for effective proviAcial govern-
ment. I Mr W S FELGATE: Mr Chairperson, first of all 

. . A rr,,l want to pause to el!ipress my own appreciation 
As far as ~ n~w ·provmc1al system s concer1ed,11'(!0 r t~e yfb Oltaii;p Fson of this ~ssembly 
the_ com 1ssrnm may a so'J!nak9 recommen- has conclucted th'.e ijusiness of the steenng com­
?ahons_ co e mg boq~ anes, govemnrN~l RE!h~li!~l~~ Ft~ if)t~M'A4llll!ft.>peaker has con­
mstitut10ns anc:1 the powers, finadce and tran- ducted the business of the Rules Committee. 
sitional arrangements in the pro~inces. It is , 
therefore, of the greatest import nee that the 
Constitutional Assembly use the expertise and 
knowledge of this body. It would be very con­
structive and , to my mind , logical if the theme 
committee of the Constitutional Assembly on 
provincial government liaised closely with the 
Commission on Provincial Government. 

Finally, the fourth matter that I would like to 
refer to is proportional representation . One of 
the aspects that need revisiting by the Constitu­
tional Assembly is the proportional represen­
tation voting list system. One of the drawbacks 
of the present system is the lack of access voters 
have to their members of Parliament. 

A direct link between members of Parliament 
and voters must be provided for in the Consti­
tution. Every voter must have a clearly desig­
nated representative to whom he can turn . 
Accountability will thus be strengthened in the 
formal and legal sense. Maybe a mixed system, 
based on proportional representation combined 
with the first-past-the-post system or the single-

The business of these two committees has 
increasingly been all inclusive in terms of gath­
ering together the positions of different parties 
and fashioning a whole out of the pieces. This 
fits in with the atmosphere that is developing in 
Parliament as a whole. 

In this respect I think one must pay tribute, in 
particular, to the President of the Republic for 
the way in which he has inspired a new kind of 
faith that this Assembly will, in fact, be able to 
go on and draft a constitution which will be a 
unifying one. His address to the Joint Sitting and 
to the National Assembly, as well as everything 
he has said outside of Parliament , has been very 
beneficial. 

I am sure that the integrity shown by members 
of the Cabinet, in particular in the Budget 
debate, has also had a very marked impact on all 
the members of this Assembly. One remembers 
the way in which the hon the Minister of Hous­
ing stepped right out of his past image and came 
across in such a way that members on my side 
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ended up making favourable interjections. One 
remembers the very impressive way in which the 
Deputy Minister of Finance called on us to put 
petty politics aside. One remembers the way in 
which Executive Deputy President Mr Thabo 
Mbeki called on us to put party-political differ­
ences aside and to get on with the business of 
going into the future. All these instances have 
accumulated to produce a climate in which the 
process of constitution-writing can take off. 

We are not talking about something that is fixed, 
but about a bubble that may burst. It is very wise 
for us to approach debate-particularly in the 
Constitutional Assembly-knowing that we 
have something which might be more fragile 
than we think and that we must work towards 
the strengthening of the whole process. 

without at the same time assessing the process 
they will give rise to. The IFP supports the 
structures which are being laid before this 
Assembly for consideration. However, we sup­
port them with a number of caveats, and these 
all revolve around the form of minority partici­
pation in the drafting process. 

In the step-by-step development of the steering 
committee's thinking about structures more and 
more of the IFP's submissions were covered. 
The position of minority groups, whether they 
are minority parties or a minority group drawn 
from different parties, needs a lot of attention. 
The proper development of theme committees 
will be helpful in this regard. The development 
of technical committees to serve these theme 
committees will enable us to select technical 
experts and employ professional skills in the 

As regards the process of constitution-writing, it narrower zones of the real areas of aspiration. 
is the IFP's point of view that we should avoid a 
process in which we take the old constitution The Constitutional Committee will be the real 
and patch it up, in the light of experience gained powerhouse of constitutional proposals. At the 
in implementing it, so as to turn it into a new World Trade Centre Negotiating Council, we 
constitution. Few people outside the NP ould had a difficulty in that what was decided in the 
like to walk that route , We are ather concerned Negotiating Council was never subjected to the 
about some of the statemtmts by. the Minister for kind of debate which pro osals from the Consti­
Provincial Affairs anti. C~nstitu~i<:mal Def eloA- t tio al ia:o ~ tee -iu . going o be subjected to 
ment about ~he constitution-wn~tm pro<iess. Lil 1~ tfri II~use .. llil'iere will oe a fundamental 
remember his sta e ent that he chapler 9nF Td1ffe tmce 1th1 :eg • d TH AFRICA 
provincial affairs woul1:I possibly not be J ritteb Ht t P lJ L :i 

for a year or two. I We have in the Constitutional Assembly men 
and women who have been elected to respon­

~ e ~ant to b~Iie~e t~at the _best thing a~out t~e sible positions. I do not believe that we are going 
mtenm Constitution 1s that 1t was established m to end up with an authoritarian form of Parlia­
order to b_e knocked down and replaced, and _I ment or Constitutional Assembly management. 
do not think ~hat the best rep!ace~ent for it There is going to be real participation from the 
would be denved fr~m. amendi~g 1~, _be~ause floor and this will transform the process, which 
then we would be limited to its hm1tat1ons, will be welcomed. Even Premiers will be shaking 
without being able to proceed in the direction this tree to pick up the apples of provincial 
we ought to. powers from the very members of this 
Certainly, there is some pure gold in the dross of Assembly. 
the interim Constitution. We do not deny that. 
Quite clearly it would be foolish to throw every­
thing in the interim Constitution out simply 
because it is an interim one. There are elements 
there which should be incorporated and 
enshrined in the final constitution that we are 
attempting to write. 

The IFP wants to support the progress that is 
being made in the steering committee. In partic­
ular, we want to support the proposal to estab­
lish a constitutional committee. 

The structures through which we are going to be 
making a new Constitution, cannot be assessed 

The struggle for the domination of true federal­
ism over unitarianism or some other form of 
regionalism, will now take place in an arena in 
which for any party the only unlevelled ground 
on the playing field will be ground that it churns 
up itself by its inability to make its own mark. 
The constitution-making in this House will be a 
far cry from what it was in Kempton Park. 

If we are going to end up with a constitution 
which unites South Africa, minority views must 
be given proper hearings. The only way, and I 
emphasise the words "the only way", this can be 
done is to provide for minority Bills and minor-
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ity reports to this House. If a minority ~osition is 
adopted in the Constitutional Comnuttee and 
we cannot reconcile differences there, those 
differences will be brought to this House. If 
minority views are tabled in this House, without 
the backup of technical committees and having 
gone through the process of ~echnical comn:iit­
tees to give them the professional presentat10n 
they need, we will be doing the whole process a 
grave disservice. 

We from the IFP have made a number of 
proposals to strengthen the role of minority 
parties and groups in the whole process. These 
have been tabled for distribution amongst mem­
bers and they will be referred to the Constitu­
tional Committee for further treatment. I want 
to argue that minority positions backed by tech­
nical committees will establish a far greater 
degree of both sincerity and competence in the 
debate. 

political maturity". One c<?uld say that _to 
claim access to the international commumty 
without a constitution would be a bit like 
arriving at a banquet in a bathing costume. 

This applies to every State, So~th. ~frica 
included, because in the final analysis, ~t 1s the 
constitution of a State that other countnes look 
at. They know that if they want to know more 
about that country, it is its constitution that they 
must examine. 

It has become a practice in modern times that all 
States must have a constitution. This constitu­
tion of a State can either be a specific, written 
constitution, as in the case of the United States 
of America and South Africa, or it can be an 
unwritten constitution, as in the case of the 
United Kingdom. 

The United Kingdom with its unwritten consti­
tution can be regarded as the only exception to 
the rule in respect of written constitutions, with 

I will advance the argument that the last the result that the traditional distinction 
recourse parties will have in minority Bills and between written and unwritten constitutions_ is 
minority re~orts, w!l) a~tua)ly act ds a d_ete~rent no longer functiona!. C?nstitutions play a maJ?r 
to irresponsible pohtlckmg m the d onst1tut1onal role in the deterrnmat1on of how a State will 
Committee. I finally function. 

Minority vie s will be ta en far ore seriofsl¥ ~ owe:ver, th~ uest1on 1mmei:liately arises as to 
and will be uch more responsible if tliey Know how these constitutions come into existence or 
that in tabling hese Bills /i otions nd r~;iroGt~!_'n R Ea (I 'r' at8cf. " li'sT Mrefo the task of this 
this Assembly t ey will actually be oasted poht- Constitutional Assembly to create one. There 
ically if they are not making a ma~or contribu- are no fixed guidelines o~ re_quireme_nts with 
tion. I which the process of constltutlon-mak1_ng must 

*Dr C P MULDER: Mr Chairperson, it is a 
privilege for me to take part in this debate this 
afternoon. On behalf of the FF, I would also like 
to take this opportunity to congratulate you 
most sincerely as Chairperson, and also the 
Deputy Chairperson of the Constit~tional 
Assembly, and wish you strength for the d1ffic~lt 
task that lies ahead of you. We trust that all will 
go well. 

This Constitutional Assembly is tasked with the 
creation of a constitution. One of the acknowl­
edged constitution-makers, the French-speak_ing 
Prof Haurio, writes as follows about a constitu­
tion in his book Droit Constitutionel: 

The publication of a constitution is the mani­
festation of the international position of the 
new state. There is in the publication of a 
constitution of a young state that has just 
gained access to independence, this implicit 
confirmation: "I have reached the stage of 

comply. Sometimes it seems as 1f most 
constitution-drafters are constitutional copycats. 
Since there are already many constitutions in the 
world which also function successfully, it seems 
logical that there will be a tendency to make use 
of existing constitutions as examples. As a result 
of this there is unfortunately a significant for­
feiture of novelty and originality. 

Regarding the physical constitution-making pro­
cess of a State, one the following two processes 
can be used: Pouvoir constituant or pouvoir 
constitue. Since there is in constitutional law a 
clear distinction between these two concepts on 
the writing of a constitution, both concepts 
deserve closer consideration. 

I begin with the concept of pouvoir constituant 
which Prof Marinus Wiechers sums up very 
concretely when he defines it as follows: 

Dit dui op daardie dikwels eenmalige be­
voegdheid wat 'n konstituerende liggaam of 
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instansie deur investering of eie aanname op 
homself neem om by wyse van 'n greep in die 
staatsregtelike geskiedenis 'n grondwet vir 'n 
land tot stand te bring. 

The coming into existence of the German 
Grundgesetz, inter alia through the activities of 
the Parlamentarische Rat, presents an excellent 
example of the creation of a constitution by way 
of pouvoir constituant. 

Merkl clearly and correctly defines the constitu­
tional position of Germany immediately after 
the Second World War as follows: 

On the other hand we have the term pouvoir 
constitue-a constitution-making device. In con­
trast with pouvoir constituant, pouvoir constitue 
means the competence of an existing legislature 
to bring about changes to the system in an 
already existing constitutional dispensation. 
That occurs without the legislature concerned 
itself acting constituently. No break with the 
constitutional past occurs when use is made of 
this process. 

Pouvoir constitue is more generally found in 
stable communities. In these communities it is 
found to be unnecessary to make an actual break 
with the past-not necessarily in respect of the 
contents of the constitution, but in respect of the 
process by means of which the constitution 
comes into existence. 

In the tradition of Western civilisation the 
making of a national constitution is a sacred 
act by which a sovereign people decides to 
constitute itself in the manner its individuality 
indicates. Such an act implies both willingness With pouvoir constituant the constituted body is 

free to act as constitution-drafter, and is in no 
~:1ne1ili:~ ~~e t~:st~~ ~o:~;afede~m~~;: way bound, not even in form and procedure, to 

any earlier constitution of that State. In cases 
however, neither of these preconditions was where one acts in accordance with pouvoir con-
present. I stitue, the existing legislative body which creates 

From this it was clear that any attempt to ]build the ~~w constitution _is_ fully bo1;1nd_ to all the 
the state structure in GeJ.JI1an . was art!. X provmo~s of the ex1stmg const1tutJon of the 
dependent on an external ·mpulse or sti ulus. 1 j]._a eat that stage. 
This stimulus cam alfout with th L6ndort Con- -'Ai'thougli tlii~ dy is presently referred to as 
ference which b~g~n OQ 23 r:ebrpacy 1948j __ Ond F n e 'E!P jS11_t."01B\: 1~1:,n,;i.p}Y. lHt h precisely 
July 1948 the Mm1sters-Pres1den of the Uander the position in which this body finds itself, 
were summoned to Frankfurt where the ddcision namely that it is bound to the present Constitu-
of the London Conference was conve ed to tion, particularly in respect of Chapter 5 and 
them. Schedule 4. Annexure A of the report before us 

From 8 to 10 July the Ministers-President assem­
bled in Koblenz to draw up a general plan of 
action. These Ministers-President reached a 
mutual agreement to convene a committee con­
sisting of constitutional experts. The task of this 
committee would be to draw up constitutional 
guidelines which would serve as a point of 
departure for the Parlamentarische Rat, which 
was to begin with their activities on 1 September 
1948. This is very similar to the process we are 
engaged in at the moment. 

The first sitting of the Parlamentarische Rat 
took place on 1 September 1948 in the Peda­
gogical Academy in Bonn. Christian Stock 
addressed the delegates. He made it abundantly 
clear that it was a break with the constitutional 
past because the existing State structures in the 
former Germany had come to an end. We have 
here a clear example of the basis out of which it 
developed. 

today states as follows, concerning this body, 
namely that: 

... whilst not thereby or in any way ceding or 
derogating from its right to oversee, debate in 
detail and direct the drafting of the new 
constitutional text ... 

But that is exactly what is happening here. This 
body, in terms of the constitutional process, is 
engaged in pouvoir constitue, which is a consti­
tutional process without there having been a 
constitutional break in the process. 

Although the transitional constitution and the 
next constitution substantially represent a rad­
ical break with the past, and there is a move­
ment away from so-called parliamentary 
sovereignty towards a constitutional state (recht­
staat), procedurally there is no break and the 
present process is an example of pouvoir con­
stitue, in contrast to what happened in Germany 
where the total structure had collapsed. 
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Having examined the theoretical substructure, 
one must now come to the practical process of 
creating and drafting a constitution. Normally 
there is a practical process which takes its course 
and in which five clear phases can be distin­
guished. Firstly, there is the phase of obtaining 
and formulating evidence. Here I would like to 
associate myself firmly with the hon member Mr 
Gordhan. who referred to the theme commit­
tees. 

tHe suggested that these theme committees 
should go out to grassroots level and get into 
contact with the people on that level. 

*This applies specifically to the collection of 
evidence. We believe that this phase of collect­
ing and formulating evidence should be used to 
afford the general public an opportunity to make 
their inputs. 

The next phase is that of consultation and nego­

ance which I would like to mention here. These 
include themes such as the whole issue of third­
tier government which are absolutely topical 
since they affect our communities directly and 
require immediate attention. The whole issue of 
what was known in the past as the so-called 
"form of State", and which in the previous 
process caused major differences of opinion to 
arise, must be addressed so that they can be 
cleared up as soon as possible. 

In the practical process and the five phases, 
namely, the collection of evidence, formulation 
and all that follows, it becomes interesting to 
weigh up the present South African Constitu­
tion, under which we are at present functioning 
in South Africa, against these five practical 
phases. However, one then discovers that the 
present Constitution, the so-called interim Con­
stitution, has not even gone through these five 
practical phases. 

tiation, and is a very essential phase. The third Let me cite an example. The collection and 
phase is known as legitimisation, wherein the formulation of evidence did take place. That is 
constitutional product being negotiated is legit- correct. Concerning the question of consultation 
imised-whether by way of a refe1 endum or by and negotiation in terms of the present Consti­
way of an election. The the fourth phase fol- tution there were vast differences of opinion. 
lows, nam~ly t_h 1mplementatiob. Afte: tha\nTrbe hon me beris ~ ill Ferne ber that not every­
comes ~e fieation and tfle final phase 1s eJ'(_one en'tl. tn roug~ l'i~present constit_utional 
evaluation process to~ lie eno, smce t here were parties that 

Th II • f ·d . f • F T 1:1 Ft RE iitfid.iicfw(ffofuCtJje. ~rdc'.es ... (©ne would then be 
e co ectio~ 0 evi enc is O ma1 e_n impor · able to say that consultation and negotiation on 

anc_e because m the end a State cops1sts of !hree the interim Constitution was only partially done. 
maJor components, namely, a g_eograph1cally 
defined area, a community that lives within that 
area and an authority for that area. It is there• 
fore wise, when a constitution is been drawn up 
for such a new area, to take the interests of the 
entire community into consideration. This 
applies particularly in cases where the commu­
nity is not a homogeneous group but, as in our 
case , consists of a plural community. 

The method of becoming conversant with the 
wishes of the various components of such a 
community, is to create an opportunity for the 
various groups and individuals to express their 
views by means of a system whereby evidence is 
collected. 

Once more the theme committees are of ma­
terial importance here, not only for making 
contact at grass-roots level with the public, but 
also as regards the way in which certain specific 
themes are dealt with. The hon member Mr 
Gordhan referred to certain important themes, 
but there are also other themes of equal import• 

As regards legitimisation, one could say that the 
election was used for legitimisation. It must also 
be borne in mind, however, that there were 
people who did not participate in the election 
and who do not want to recognise the legitimacy 
of the Constitution . 

It will take time before the present Constitution 
is implemented. We have heard what the pro­
vincial Premiers are saying. We are aware of 
what must still happen at the third-tier level of 
government. On all other levels there are vari­
ous factors that affect implementation. We are a 
long way from verification and evaluation. To a 
certain extent the problem lies in the fact that 
the present Constitution provides-I hear cer­
tain hon members of this Assembly referring to 
a so-called "final constitution"-that the next 
Constitution must be finalised within two years. 

tThere is no such thing as a " final constitution". 
A constitution is never final . It can always be 
amended. It can always be changed, but the new 
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constitution must be completed within two 
years. 

*The fact is, we might find in practice that in two 
years we have not even finally implemented the 
present interim Constitution in all respects, to 
say nothing of observing its progress as it runs its 
course in practice. Where do the hitches lie? 
Where should changes be made? Where should 
improvements be made, because one learns as 
the process unfolds and one will see what the 
best options are. One may find that the two-year 
period is rather ambitious and over-optimistic. 

dating all South Africans in wntmg a consti­
tution which in the end we can say is truly a 
home-grown product which we have created on 
our own. 

*In conclusion, we must bear in mind that 
constitutional law is not static. It changes from 
day to day. [Time expired.] 

Ms J Y LOVE: Mr Chairperson, Deputy Chair­
person, Comrade Deputy President Mbeki, col­
leagues and friends, firstly I would like to add 
my congratulations on the appointment of both 
our Deputy Chairperson and Chairperson to 
those that have already been stated today. The big problem with the Constitutional As­

sembly is the following. The criticism expressed 
at the World Trade Centre was that it was not an In general, I would like to add my support to the 
elected body, it was an appointed one. I share proposals of the steering committee. However 
that concern. The question is: We are sitting there are a number of issues in the report which 
here as a body of 490 people. What practical I think need to be addressed today. The report 
procedure should 490 people adopt in order to of the steering committee places much emphasis 
write a constitution? Physically it cannot be on the need to facilitate and maximise public 
done. J therefore believe that there is a great participation in the drafting of our new consti-
deal of sense in the proposal that came from the tution. It is in this regard that I feel we need to 
steering committee today that committe'es be draw on so~e of ':mr p~st ~xperiences, so that 
appointed to involve as many people as po sible, we ca? reah_se this ob1ect1ve. 1:here are two 
but also making it prac.iticable to make progress. areas m part1cula'. th~t I would hke to concen-
In the end a balance must be st ck between tr-ate on. :Th@ first 1s with r~ga~? t0 the role of the 
involvement by e erybody and effeotivendss. meru,a, arnd ~ sec0rn 1s w1,t fegard to the 

. . . . ,JI . I tensmn tliat e i2 1:let e .. ~ exl?ert1se on the one 
The hon the Mlillste for Provmc1 d' Affa1 s aaj F T1'{1Jll4 l E!!11;9 • <n~utar pa gq1P,aAqr~ l<t1J\ the other 
Constitutional Development referred t , the hand. 
question of autochthony and said we could write 
the best constitution, but it would not help if the 
RDP did not succeed. The following question 
immediately arises : What comes first , the 
chicken or the egg? 

We can have the best intentions with the RDP, 
but in the absence of a stable constitutional 
process in South Africa and a stable constitution 
that is accommodating-one with which every­
body can identify-the RDP will encounter 
problems for simple reasons that are obvious. 
Such a constitutional process will not bring 
about stability. Ultimately the constitution we 
write for South Africa and the constitutional 
dispensation we work out for South Africa, will 
succeed if it is autochthonous. 

tlt must be the product of what is in the hearts 
and the minds of all South Africans, not only the 
majority. Sometimes the people say that the 
majority agrees, but one must take into consid­
eration that it is sometimes the minority that 
causes problems. However, that can be pre­
vented by being accommodating, and accommo-

Public involvement requires the ability of the 
theme committees, that are being proposed, to 
rapidly identify and anticipate those issues 
around which public contributions will be sought 
and public hearings will be conducted. It is also 
at that stage that it is very important to identify 
and understand the vital role the media plays in 
this regard. The media needs to be seen, once 
and for all, as an educator with tremendous 
outreach potential to the public. We need , as 
part of the lessons and past experiences that we 
have had in negotiations, to accept that the 
media cannot, by virtue of the fact that we are 
sitting in one room , be expected to find all that 
we say stimulating and interesting-certainly 
not all the time. 

We need to direct our attention to understand­
ing what constraints exist on the media, to 
ensure that the media is brought on board in the 
fullest way possible. This cannot be done by 
merely enabling and facilitating representatives 
of the media to sit and watch those particular 
hearings that we think the media ought to see so 



47 MONDAY, 15 AUGUST 1994 48 

that they should not watch only those sessions 
and not others. They should not only be present 
at selected meetings, but at all meetings where 
negotiations occurs, particularly where these 
negotiations occur around issues in which we 
want public participation. We want to ensure 
that people have the right to have their say. 

Secondly, it seems that the questions of infor­
mality and flexibility that were mentioned by the 
Chairperson at the outset, should be understood 
as being a way in which to accommodate the 
views and maximise the participation of the 
people. It is here that I am somewhat concerned 
that we need to ensure that the theme commit­
tees do not become committees which are 
bogged down with detailed technical negoti­
ations at the expense of ensuring that people 
have their say and make their contributions 
without having to go through turgid debates and 
very, very heavy tons of paper. I think we need 
to accept that it is this Assembly that is the final 
arbitrator, and that it is here that negotiations 
finally take place. We are already proposing that 

or harness questions relating to gender in a 
separate structure. The idea of setting up yet 
another status for women sub-council or some 
other sub-structure is not enough. We need to 
ensure from the outset that issues relating to 
gender are addressed on an ongoing basis as an 
integral part of the process of discussion, delib­
eration and negotiation. 

Finally, I would like to extend my very best 
wishes for strength, patience and endurance, to 
those who will be responsible for the adminis­
tration of this important structure. 

Mr CW EGLIN: Mr Chairperson, we would 
like to associate ourselves with those who con­
gratulated you, and your colleague, the Deputy 
Chairperson, on your appointments. We wish 
you well not only for personal reasons, because 
if you do well and things go well with you while 
you are on the Chair, things are going to go well 
in the Constitutional Assembly. If things go well 
with us, I think things will, in tum, go well for 
the whole of South Africa. 

a ~~aller committ~e ~e set up in order to We also want to commend your opening com­
fac1htate our work m this Assemb Y· ments, as the concept of a maximum degree of 
I feel that thi~ s sufficient when it comes to the i~for°:1ality, an~ a m~imum degre~ of interac­
bargaining prg~~ss e theme co mittees nee~ tl(!)n , IS wa~ IIl wH1ch 1"e rre gomg to make 
instead to 0e facilitati<;m committees. :ffiey.I'\.progres . ~lim s~~ould try to d~part from 
should not B c , me bargaining combtittees in ~eR E ~?i\th ajJ h Rf1S cti !~ f!, frontat1onal style, 
same sort o way that/iechnical co\hl'nlt ees nic h~s. becom~ s& ii'iuefi the hallmark of 
carried out their work at the World Trade South Afncan Parliaments. 
Centre at the expense of true ublic partici­
pation. 

Public participation also cannot be expected to 
be confined to a single place or a single venue. It 
does not matter where that single venue is. 
Whether it is here or the World Trade Centre, 
we are clear that that kind of thing does not 
work. Although the Steering Committee makes 
some mention of the need for the committee to 
budget adequately-to ensure that there can be 
certain travelling expenses that are paid for in 
order to hold panels and discussions in different 
parts of the country-I feel that we really need 
to emphasise that it is essential that such a 
budget is adequate to enable the hearings and 
the contributions to be sought from the public 
and not to occur only in one place. There must 
be adequate financing and arrangements made 
for these to occur in different parts of the 
country. 

I also believe that the time has come for us to 
depart from any structure that will marginalise 

I wish to make a couple of comments in general 
about constitution-making, because we as we sit 
here today are embarking on what is perhaps the 
most important process or the most important 
task that any of us will ever be called upon to do , 
and that is to actually take part in the drawing up 
a the new constitution for South Africa- to 
decide on the rules and the structures by which 
South Africa will be governed. 

What is even more important is that we are to 
decide on the rules and the structures within 
which civil society can function, not only for the 
next few years, but the next new decades. How­
ever, if we are really going to become a model 
for Africa, it is going to be for the next couple of 
centuries. What this Constitutional Assembly is 
going to decide will have a profound impact, not 
only on the process of government-that is a 
very abstract process for many people-but on 
the quality of many people's lives and on the 
extent of the freedom that our people are going 
to enjoy. It is going to have an impact on the 
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relationship between the groups which form our 
nation and on the stature of our country 
amongst the nations of the world. 

The constitution must be drawn up not to satisfy 
the whims of any particular political party, 
whether that political party represents a tran­
sient majority which can be voted away at the 
next election, or whether it represents a cap­
ricious minority. 

It has to try to meet the needs of the nation as a 
whole. Of course there has to be a mechanism 
for making decisions, but the style must meet 
the needs of the nation as a whole, and protect 
the rights of individual citizens, whether they 
belong to majorities or minorities. They are 
citizens of South Africa and their rights have to 
be protected. 

In order to achieve this goal, the process has to 
be inclusive and the decisions must be broadly 
based. We as a constituent assembly will have to 
involve mechanisms so that the broader public, 
and not just the 490 of us who were eleated to 
represent that public, are able to make direct 
input. The broader public must be able to feel 
that they have made a contribution to a bonsti­
tution that is going to have. an im~ pact oh thetr 
lives and on their,e~re . Y, I 
The Constitution l~~own ce~ in procf durlt 
that must be followed . It lays down ~ertain 
percentages without which decisions canpot be 
taken. We can take a mechanistic approach in 
assessing these rules, or we can take a holistic 
approach to how we are going to proceed. 

While we are prescribed to by the rules and 
percentages stated in the Constitution, we in the 
DP believe that we should take a holistic point 
of view and strive to seek consensus on as many 
issues as possible. If our approach is to seek 
consensus, the process of constitution-making 
will also reinforce the process of nation­
building. These two processes will go hand in 
hand if we try to reach consensus as far as 
possible. 

If we do not strive for consensus , if we do not 
try to make the new Constitution the posses­
sion of all South Africans, it is going to be a 
source of division and strife instead of an 
instrument of unity. 

We can take a lesson from our friends in 
Namibia who were required to draw up a con­
stitution with a two-thirds majority. Because of 

the way in which they approached the subject, 
they ended up with a constitution which was 
accepted unanimously. We hope we will adopt 
the same approach towards the constitution­
making process. 

The DP will approach this task seriously. We 
believe that whatever happens, the process has 
to be transparent. It must not be seen to have 
been a "gekonkel" behind closed doors. It has 
to be inclusive, not only of all the parties repre­
sented here, but also of interest groups and 
other people not represented here. 

Clearly, it also has to be effectively managed in 
order to produce a result. Because of this, at the 
second meeting of the steering committee, the 
DP put forward a memorandum in which it 
suggested both the openness and transparency, 
as well as the role of the Constitutional 
Assembly, supported by theme committees or 
extended committees. 

Although this did not find favour at first, 
because of a lack of management and of a 
constitutional committee, in the end a marriage 
did take place between those original root pro­
P,Osals of t~e DP and he mode¾.wliich was first 
thou&ht @f 8y fie steerio:gccommittee. We now 
have theme committees in hicn not only mem-

Til?r.r , 2P l)li,s1.J toQ,s,tit.9tji~ , ~~Sl'(l]lb)y can take 
part, but to which members of the public can 
also be invited to give evidence. We have a 
steering committee which can deal with the 
management process. We have technical com­
mittees in which the best minds of the experts on 
these particular matters can be drawn into the 
constitutional process. We have commissions on 
specific issues, where necessary, and there is a 
constitutional committee to drive the process. 

We believe that this is a correct balance . We just 
hope that under your guidance, Mr Chairper­
son, and perhaps with a bit of the nagging from 
a few other members of the Constitutional 
Assembly, we are going to get a process which 
will really be inclusive and will lead to consen­
sus. We hope this process will not only help us to 
find a new Constitution for South Africa, but 
will also help South Africa in its process of 
nation-building. 

Mr M BHABHA: Mr Chairperson, allow me to 
congratulate both you and the Deputy Chairper­
son on your appointments. I already have a 
problem with the interim Constitution, in that 
you are only going to be in the position of 
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chairperson for two years. We are missing you 
already! 

Let me start with a quotation from what was said 
by a political scientist by the name of S E Finer, 
who defined a constitution as "a code of rules 
which aspire to regulate the applications and 
functions, powers and duties amongst the vari­
ous agencies and offices of government, and 
defines the relationship between these and the 
public". 

These applications and functions of our consti­
tution must not be restricted to this document. 
The constitution must also reflect the norms and 
standards which lie beyond and outside the 
document itself. It must reflect our history and 
the attitudes of our whole nation. The proposed 
constitution-making structure is sound in prin­

to be buoyant and dynamic. It must always 
reflect the pulse of the nation and, if need be, it 
must be changed, failing which we will start 
producing a document which is very remote 
from, and unable to relate to, the people. 

Mr Chairperson, I find the proposals commend­
able, and I wish you all the luck. 

Mr R K SIZANI: Mr Chairperson, it is with 
some satisfaction that the PAC takes part in this 
first historic session of the Constitutional 
Assembly. The PAC has Jong contended that a 
genuine constitution for South Africa should be 
drawn up by an elected and unfettered constit­
uent assembly. To a certain extent this plenary 
session is an initial step towards the realisation 
of that goal. 

ciple. Its effectiveness, though, will be depend- We are, of course, not entirely satisfied, because 
ent entirely on the communication with the this Constitutional Assembly, although demo­
ground. The various commissions, and even the cratically elected, is nevertheless fettered by 
technical committees must engage not only the constitutional principles which are unamend­
academic talents of our people, but also the able. In addition, its work is subject to the 
practical experience of the man in the street. approval of the Constitutional Court. What 
If we fail to do this, we shall find t ese commis- makes us most unhappy with the above is the 

fact that these fetters were imposed by an 
sions and committees engaged in ac\ldemic ~rg_u- undemocratic races at the orld Trade Cen-
ments and debate, whilst tHe humah expene ee 111, f h fi II · r · 
is unable_ t0 play a role in tne slfapin'e: oft is new tkrne0. w·rn◄esmaetteun,sdermen1·nte ~1r u imp icatlons are 
constitution m particular y pie r-sed to note • Y gitimacy of the 
that procedures.have been.established to,tfiv , iv~ RE,-, ' mbly · 
outside bodies and the bro~der population. We On behalf of the PAC I wish to congratulate 
must place our focus on this asped. you, Mr Chairperson, and the steering commit-
I am I must admit a bit disturbed1 to note that tee on this excellent report. The deliberations 
the ~umber of ndminations for the panel of ":ere _chara~t~rised by a s~irit of op~nness, gen­
constitutional experts is small, for whatever um~ mclus1:,rit~ and a ~es1re to design a demo­
reason. We invite these experts to be part of the cratlc constitution making process. 
process, a process which is going to shape the 
future of our country. Let us not allow history to 
find us wanting in effort. Their knowledge and 
expertise will ensure that the constitution 
reflects the aspirations of the nation and pro­
vides sound principles for a civilised society. 

We also appeal to extra-parliamentary bodies to 
make themselves heard. This is what transpar­
ency is all about. We urge them to be part of the 
process so that it truly is their constitution. Let 
us now actually engage in this democratic pro­
cess that we have been talking about. There is a 
somewhat misguided belief, in certain circles, 
that the interim constitution is sacrosanct and 
etched in stone. 

Every time we want to make a change, there is a 
hullabaloo. Our constitution-making process has 

The quality of the committee's work bears tes­
timony to a strict adherence to these noble 
principles. The PAC is therefore proud to have 
its name associated with such a process. 

The proposed constitution making structure is 
very inclusive and transparent . Almost all mem­
bers of the Constitutional Assembly will be 
involved, either through the Constitutional 
Committee, the select committees or the com­
missions. The Constitutional Assembly will 
therefore not be a mere rubber stamp of the 
Constitutional Committee. Members of the pub­
lic will also be able to participate by making 
submissions to the Constitutional Committee, 
the select committees or the commissions. In 
addition, members of relevant academic fields 
will play a role through the panel of experts, the 
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various technical committees and the commis­
sion on specific aspects. 

Needless to say, the entire process will be open 
to the media for public scrutiny and reporting. 
This process, if properly managed, can result in 
an exciting constitution-making process. The 
interaction with academics, members of the pub­
lic and even other countries will be very helpful. 
It is in this context that we feel that the fetters 
imposed by the negotiating forum of the World 
Trade Centre may become a hindrance to a 
generally satisfactory product. We hope our 
fears will prove to be unfounded. 

Our concern with this new structure and process 
is in the area of cost and the expansion of the 
bureaucracy. This structure may not be that 
costly on its own, but what worries us is the 
overall cost of the two-stage process of 
constitution-making. We had the expensive 
forum at the World Trade Centre, and we are at 
present engaged in the costly process of imple­
menting the interim Constitution. All kinds of 
commissions, task groups and nego~iation 
forums are trying, a great expense, to ~mple­
ment this Constitutio . On the 0ther ha'nd we 
are establishing othe structures to draft ahot er 
constitution, also at\'.,a cost. We a'ie no1 even 
had a chance to s~ ~ he shortao1111ngs • f thi 
interim Constitution. " U 

Some of the money utilised in this duplication 
could go towards the funding of the RDP. Of 
course the argument is that this is the price we 
have to pay for peace. The only problem is that 
this price does not seem to be fixed and/or 
decreasing. The more we pay, the more often 
the price seems to increase. 

The PAC intends to participate fully in this new 
process. We shall be making our inputs at all 
stages. It is our belief that a lasting constitution 
for this country cannot be the product of one or 
two dominant political forces. It should be a 
national effort. Of course, we accept that it will 
largely reflect the interests of the dominant 
social forces in our society. The new structure 
does go a long way towards meeting this cri­
terion. 

In addition, we want to state upfront that it is 
the belief of the PAC that a genuinely South 
African constitution should have more functions 
than only that of limiting governmental power. 
It should have redefining, rewriting, aspir­
ational, facilitating and legitimating functions. It 

should redefine our society and rewrite the 
history of our country so as to demonstrate and 
reflect that South Africa is not a European 
country which happens to be in Africa, but is an 
African country. Public institutions and pro­
cesses should therefore reflect the composition 
of our society and where power is really located 
in our own society. 

Equally, the constitution should ensure that 
institutions and processes which it establishes 
will enable the government to meet the aspira­
tions of at least the majority of our people 
without any unfair discrimination on any 
ground. In that regard it should therefore, apart 
from limiting governmental power, also facili­
tate the use of that power in social engineering. 
It is by meeting these conditions that the new 
constitution can legitimise the exercise of gov­
ernmental power over the lives of the majority 
of the people in this country. The PAC will 
participate in this process with the sole objective 
of ensuring that the new constitution facilitates 
the transformation of our society into a truly 
nonracial democratic and egalitarian society. 

Ms Y L MY AKA YAKA-MANZINI: Mr Chair­
Mr Thabo 
ery, hon 

1 sembly, I 
g'fatul'ating Com­

rade Cyril Ramaphosa on his election to the 
Chair of this august Constitutional Assembly. 

Indeed, he is most qualified to preside over this 
Assembly, since he has been in the forefront of 
steering the constitutional negotiation process 
that gave birth to the new dispensation and to 
this very Constitutional Assembly. 

It is a great moment for me to stand and address 
a sovereign constitutional assembly, a body 
which many of our countrymen, women and 
children have fought for. Some actually laid 
down their lives. Among others, I have in mind 
Comrade Oliver Tambo, with regard to whom 
we all know that the illness he developed, which 
adversely affected his wellbeing, was triggered 
by the sleepless nights he spent drawing up the 
Harare Declaration. This document called for 
the establishment of a constituent assembly, as it 
was called at the time. 

Many of our people took to the streets of our 
country to demonstrate their demand for a sov­
ereign constitutional assembly and were met 
with the brutal apartheid violence which charac-
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terised our past. We, the survivors, pay tribute 
to these gallant sons and daughters of our coun­
try. We say their lives were not lost in vain. 
Indeed, their blood has watered the tree of 
freedom. 

We would like to support the proposals made by 
the steering committee in the setting up of a 
constitutional committee, which will be struc­
tured to lead and guide this Constitutional 
Assembly in the preparation of the new Consti­
tution. We urge that this committee be as rep­
resentative as this Constitutional Assembly. In 
other words, it should have men and women and 
it should represent all South African communi­
ties. 

our society. Thousands of women in our country 
are still dying from backstreet abortions. 

Furthermore, the Constitutional Assembly will 
have to deal with issues concerning the structure 
of Government, provincial and local govern­
ment and traditional authorities. It will have to 
deal with the judiciary and its various structures, 
for example the Human Rights Commission and 
the public protector. It will have to deal with 
issues such as the franchise, citizenship and 
electoral systems. Some of these are already laid 
down in the constitutional principles, for ex­
ample that South Africa shall be one sovereign 
state with a common South African citizenship 
and a democratic system of Government, com­
mitted to achieving equality between men and 

Furthermore, we support the setting up of the women and people of all races. Furthermore, a 
theme committees which will consist of members constitution shall prohibit racial, gender and all 
of this Constitutional Assembly, who, in carry- other forms of discrimination and shall promote 
ing out their work, will work with technical racial and gender equality and national unity. 
committees. One of the most important tasks of Principle 7 calls for the establishment of an 
~hese theme committees will b~ t~ conduct hea~- independent and impartial judiciary which shall 
mgs among ~~d proce_ss submtss10ps from van- have the power and jurisdiction to safeguard and 
ous commumties and mterest grou s. enforce the constitution and all fundamental 
Al e d th w en f s, th Af · th O h rights. The constitutional principles also make 
th r ~ Y ~ ;~- · ~ c' 0 tf pea, rb u~t provision for the pa!lti.cipatio of minority pol-
t ~ omen ~ ~ !~Ila t rt l~n, r ave SU 'f~~ - itical £ties lil t e legi/,lative process in a man­
e a ~o~en f{ ~-a er O e ~ a! erson ° e ner consis~ent witli emocracy. We hope those 

~;::~t~;1~y ~'f;~:~~~~~~! ;0 j t ~1 p i~ RE p~J1itll lil~ '@~~(te(!Ftile(n'egotiation_ proce~s 
. . . . . and the elections will find a way of making therr 

sua~io~s throughout this cou~try, 9ut1mmg _th~u input in the writing of the new constitution so as 
aspuat1ons and demands which sl\buld assist m . . . . 
the writing of the new Constitution. The women to ensure everlastmg peace and mclus1vity. 
have called on the Constitutional Assembly to This Assembly, which is the outcome of the 
consider adopting the charter for women's rights elections of 27 April, is charged with the enor­
as a working document. In this way we shall mous task of finalising the constitution and, at 
indeed be opening up the Constitutional the same time, governing the country. We must 
Assembly for grass-roots participation. find a balance between these two tasks. How we 

The writing of the final Constitution will be 
guided by the constitutional principles as out­
lined in Schedule 4 of the interim Constitution, 
which came about as a result of the constitu­
tional negotiation process which brought about 
this Government of National Unity. 

As we know, this interim Constitution is to 
function only until 1999 and it does not contain 
a full bill of rights. One of the theme committees 
to be established therefore has to deal with the 
bill of rights. Under this theme we can have 
various sub-themes to deal with gender, affirm­
ative action and the right to life which will deal 
with women's right to terminate pregnancy, a 
matter which has become very controversial in 

do this will depend on how we structure the 
Constitutional Assembly to ensure broad partici­
pation of our people. Let us make the writing of 
the final constitution the most exciting and demo­
cratic event in our country. The work of the CA 
must not only be carried out in this Parliament, 
but should reach out to our villages, townships 
and factories-wherever our people are. Our 
people, both men and women, have waited for 
this moment. Let us not disappoint them. 

*Mr M S MANIE: Mr Chairperson, let me join 
hon members in congratulating you and your 
hon Deputy Chairperson. 

For me the drawing up of a new constitution is 
something that we will have to look at in a very 
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serious way. I think the process that we have 
gone through before was one that went hand in 
hand with a lot of very difficult political de­
cisions and different feelings around the drawing 
up of the interim Constitution. At the end of the 
day the new constitution should be one that 
accommodates all the various interest groups in 
our country, both from the right and the left. It 
will not be an easy task, but it should not be 
done at the expense of any one group. 

In drawing up this constitution, we are given the 
opportunity to make all the people in South 
Africa part of a process which they feel they 
belong to. That is something that will also give 
people a sense of ownership of the process. 

and the complicated process involved in consti­
tution-making. 

For that reason, I would like to propose that 
both the political and the administrative struc­
tures accommodate an additional area to deal 
with public relations and communications and 
that that be added as an additional block in the 
diagrams proposed to us. 

It is also important to me to find out how 
political agreements will be reached. It is 
unclear to me how the theme committees and 
the steering committee will actually reach politi­
cal agreement, and for that reason, even though 
we are talking about 490 members, I would like 
to raise the possibility, in line with the Chairper­
son's proposal, that we should have a much 
more flexible approach. However, I believe that 
we still need to bow to him when we enter the 
Chamber. 

People are talking about the miracle we have 
achieved, and I want to support that, but I think 
we also need to recognise that the previous 
process was also accompanied by shortcomings. 
For example, a lesson that we need to learn from 
that experience is that people on the ground I would like to suggest that certain key and very 
found the process to be very complicated. They contentious issues actually be raised in an infor­
could not follow it, because it was ndt only ma! way in this House. It is going to be difficult 
complicated, but also extreme\¥, technicl The ~o reach _c<;msensus_ o_n_ some of these issues, but 
pace was extremely fast. We did not knoi- what m the spmt of flex1b1hty we should not only get 
was happening fro one day to the ne 1t. We I J'.&eo,pl to c@me an~ make SP!, ches here. Quite 
must admit that t ere was vecy.'1· ·ted gras__s- F-on~~ }j, I 00 Ofj 1know wlfa I am doing in 
roots participatio in 1he proces . Parhament oiher than l istening to speeches all 

. . " . OF H ~ [rn'tl Ll<fo -o ·lJ! . · w.natl Aam doing, 
We_a'.e at a pomt now at which we are b1s1c~lly because we are discussing things and saying a lot 
dec1dmg the stru~ur~ of the process of d awmg of things, and I am getting very confused about 
up the new constltutl?n. However, a structure all of this. [Interjections.] 
cannot be drawn up 1f we are not clear about 
what type of process the constitution-making 
will involve. That process needs to be clear to all 
of us. We need to ask where the people on the 
ground and where the people in this Chamber fit 
into the process, and then develop a structure 
that ensures that all the people understand 
where and how they fit into that process. The 
structure also needs to be sensitive to those 
shortcomings that we identified in the previous 
set of negotiations when we drew up the interim 
Constitution. 

One thing that I feel can go a long way towards 
assisting us is to elaborate on the point made by 
one of the previous speakers, Comrade Janet 
Love, concerning the role of both electronic and 
printed media. We need to ensure that we use 
the media in a different way, so that people can 
understand what is going on and issues can be 
simplified. If we do so as we have in the past, 
people, even in this House, will find that they 
are left behind because of the technicality 

I want to say, therefore, that in dealing with the 
constitution-making process, we should not fol­
low the procedure of allowing a certain amount 
of time for people to speak, and then saying 
around the corner they should speak on what­
ever they like. I think we need to speak on issues 
that are relevant, because we have been elected 
by people to advance the process of democrat­
ising and delivering service to our people. 

The CHAIRPERSON OF THE CONSTITU­
TIONAL ASSEMBLY: Order! That was not 
very confusing. [Interjections.] 

Mr A FOURIE: Mr Chairperson, we are gath­
ered here today to consider the report before us 
in order to set this process in motion, and, 
alth<?ugh nothing this side of the grave is final, to 
finalise a democratic negotiated constitution for 
the Republic of South Africa. 

In fact, we can say that we are gathered here 
legitimately, representing the entire nation with 
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minor exceptions. The NP supports this report. 
After all is said and done, however, we dare not 
forget that we are also gathered here today after 
days, weeks, months and years of negotiating 
this present Constitution for transition at the 
World Trade Centre. 

Listening to some members, I almost felt as if 
the World Trade Centre had never happened. I 
say this deliberately, because I sincerely hope 
that we are not, proverbially speaking, being 
expected to rediscover the wheel. Four years of 
negotiations produced a valuable product and 
cost this country millions of rands. When I look 
at the proposed structures and procedures, I 
come to one very definitive conclusion: Surely 
this cannot be the only or most important task or 
the most pressing need facing our country at this 
moment. 

Surely, what is more important is that all the 
effort should be directed at the proper and 
successful implementation of the agreed to 
RDP. Surely, all our efforts should be directed 

seriously concerns me, and I am very happy to 
hear, in the proposals before us, that there are 
going to be these theme committees. Let us have 
no illusions, particularly with reference to pro­
vincial government. In some provinces, particu­
larly in the one that I represent, we have an 
excess dose of political posturing. We are suf­
fering from a lack of experience and we are 
experiencing total incompetence. Nothing is get­
ting off the ground. 

Therefore, one area that needs the attention of 
this process is finality in regard to provincial 
government, for the proper rationalisation of 
the various administrations and the competent, 
effective and affordable management of these 
new governmental instruments. We have a 
negotiated Constitution of transition. We have a 
set of principles guiding us. We have a negoti­
ated bill of rights which forms a firm basis for 
future discussions. The people now expect this 
Government and all of us, as we sit here, to 
deliver. 

at the provision of housing, water reticulation, Some remarks were made about minority groups 
improved education, better health and welfare and obviously that is important. Two words that 
services, sorting out outs anding la d claims and are used day after day in this House are democ­
everything related to the improvdment of Jae racy an~ legi,timac1r. Ma1r just share one 
quality of li~ ethf our peopMl . I A remark hat oncie neara which is very applic-

·\ . l -'- . . aole. Some years ago there was the so-called 
The people _ut~ide exp~c this of us. ~ tMI! R E©cle'.flJj lfal(©omfniss11'lnltnatlw.ent to South West 
~unds, there 1s a pe_rcepli n that w~ have nego- Africa. The chairman at one stage asked a very 
llated,_ had an elect10n and now h :Ve a gov~rn- respected Black leader whether he understood 
ment m place,_ and that we ~ust no"". ~ehver the concept of democracy. He said: "I under­
what we promised Sout~ Afnca. This is m the stand that, but I have one question. What hap­
mmds of the people outside. Therefore! we have pens if the majority is wrong?" [Interjections.] 
to proceed towards a final and conclusive nego­
tiated constitution. We therefore support the 
procedure, but let us please streamline this 
process. Let us not start all over again. 

I am very grateful to see, in one of the motions 
that we are going to accept this afternoon, that 
this is going to fall under the budget of Parlia­
ment. I want to plead for one thing; please let it 
not be an open-ended budget. This country can 
ill afford millions and millions of rands which are 
not going to the people outside this Chamber. 
Besides, as we are gathered here today, with 
minor exceptions as I have said, we are primarily 
responsible for the Constitution of transition. 
Let us, therefore, productively use this oppor­
tunity to bring this process to finality . 

What is more important? Mr Chairperson, that 
is a question you may well ask me. There is also 
another very important issue, a matter that 

Mr Chairperson , I make this remark because I 
want to put it to the majority party this House 
that it will not do South Africa or its people any 
favours by forcing majority decisions and major 
changes onto this Constitution purely because it 
is the majority party. 

In conclusion, therefore, let us work towards a 
final, humanly possible constitution for South 
Africa in the spirit of reconciliation. May I also 
add my best wishes to you, Mr Chairperson, and 
to the Deputy Chairperson. I think a tremen­
dous task rests on you, but please bear in mind 
the plea that I put to you. [Interjections.] 

Mr M V MOOSA: Mr Chairperson, the previ­
ous speaker, in his last life, was responsible for 
the Bantustans, as his post in government. 
[Interjections.] I think the comment about 
incompetent political leaders in the Northern 
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Transvaal should be measured against the high 
degree of competence that existed in the Ban­
tustans under his control at the time. 

This morning's Business Day says on the front 
page, and I quote: 

Opposition parties and ANC backbenchers 
have indicated their intent to renegotiate sub­
stantial sections of the interim Constitution. 

However, diplomats who attended the World 
Trade Centre negotiations warned that the 
planned, more inclusive process was "remark­
ably cumbersome". It did not pay adequate 
attention to the resolution of disagreements 
... threatening the 21-month deadline. 

While it was "nice" to broaden the process, 
people with no idea of constitution-making 
became involved, the diplomat said. 

The whole concept of the Constitutional 
Assembly is that people with no idea of 
constitution-making should get involved in 
that process. The idea of the Constitutional 
Assembly is that the final constitution sho! ld not 
be written simply by constitutional lawyd s and 
by the law barons but by elected representatives 
of the people froni all walks of Ii e. This ·s th:at 
Assembly. Whether~ r not diP,lomats o any­
body else likes it, we.. shall be cl'r fting t~e nef~ 
constitution. We have been elected oy the 
people of this country to do so. [Applau t l 
It is for that reason that I support the motion 
which is before us, because the idea of this 
motion is to ensure maximum involvement on 
the part of all members of the Constitutional 
Assembly in the drafting of the new constitu­
tion. This Assembly is not a third Chamber of 
Parliament. It is a different body. It is a consti­
tutional assembly. In this body there are no 
Ministers and Deputy Ministers. There are only 
members of the Constitutional Assembly . It will 
set up its own committees and structures , and 
whether or not one serves on a standing com­
mittee in any of the other bodies of Parliament, 
we are hoping that a large number of the mem­
bers of this Assembly would participate in the 
various committees which are being provided for 
in the proposal before us. 

In the drafting of the constitution we shall have 
to continue the process of involving our people 
and consulting as widely as possible-consulting 
religious bodies, labour unions, women's organ­
isations, people from the rural areas , etc. Our 

people in the countryside have been neglected 
up to now in the constitution-making process. 
When I talk about consulting people in the 
countryside, I mean we need to go beyond 
traditional leaders. We should consult tra­
ditional leaders, but also ordinary people in the 
countryside need to be consulted about the 
constitution-making process. [Applause.] 

In the drafting of the new constitution we would 
have to take into account that, apart from this 
elected body, there are other elected bodies that 
also exist. In the provinces we have nine elected 
provincial legislatures. Although the provisions 
in the Constitution do not provide for a direct 
role for the provincial legislatures, it is vital that 
these popularly elected bodies are consulted and 
are able to influence the deliberations of this 
Assembly. We would need to find a way of doing 
that. 

It is here that the role of the Senate becomes 
vitally important, because we have no Senate in 
this body. However, in this body, the Constitu­
tional Assembly, we have 90 people who have 
been sent here directly by the provinces and by 
the elected representatives of the 12rovinces. 

t is hrough tnis mecharus~ ha~ we should 
ensure that whatever discussions take place in 

TltHisRA! cllnbly., lie ,€) 'fidibl8 Fec! Cat least ten 
persons who could vigorously argue the case that 
comes from one or other province, that is apart 
from the people who appeared on provincial 
lists. 

Some of the other important structures that exist 
outside this Assembly, and outside Cape Town, 
are the local government structures. Hon mem­
bers are no doubt aware that in many areas 
transitional local councils, which are more rep­
resentative than the old apartheid local struc­
tures , are being established. We hope that we 
will be able to announce, in the near future , an 
election date for democratically elected local 
governments. 

These local governments will hopefully come 
into being, prior to the finalisation of the new 
constitution. The local government structures 
should also have a say in the finalisation of the 
constitution. Unfortunately, because none of 
the negotiators or players specifically repre­
sented the local governments, in my own view 
we neglected the issue of local government to 
some extent in the drafting of the interim Con­
stitution. 
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We need to discuss this. There was a tremen­
dous amount of discussion about what the 
powers of the provinces would be, because we 
had a number of regionally based political par­
ties and other interest groups in the multiparty 
negotiations. However, very little was said 
about what the powers of the local government 
should be in relation to the central and provin­
cial governments. 

What is emerging in the new dispensation are 
powerful institutions such as the Johannesburg, 
Cape Town and Durban metropolitan govern­
ments. These are powerful institutions. The 
budget of the Johannesburg Metropolitan Coun­
cil would be the third biggest budget in the 
country. It would be bigger than the budgets of 
at least eight provinces in this country. Surely a 
level of government such as that should have 
some significant position in the Constitution as 
well. These are matters which need to be con­
sidered, and this involves proper consultation. 

In order to facilitate the consultati1im, provision 

look into all that. Perhaps we have good reason 
to retain the present size of our Senate, but in 
my view we should not take all these things as 
given. 

Another matter involves the role of Parliament 
and herein the question of the separation of 
powers. The constitutional principles enshrine 
the separation of powers between the legislature 
and the executive. It is a matter which needs to 
be revisited. I am not convinced that we have an 
adequate separation between the legislature and 
the executive. 

Many of us argued that Cabinet Ministers should 
be MPs, so that they could keep in touch with 
the mood, the feelings, the vibes on the floor of 
Parliament. That is, of course, a good thing and 
a benefit. On the other hand, we need to ask 
whether they are not so much in touch with 
Parliament that they, in fact, control it. It is 
therefore a double-edged sword, and hopefully 
we will be able to give more attention to this 
issue. 

has now been made in the Rules q ommittee of I would like to agree with Mr Meyer on the 
the Constitutional Assem,.0ly that c mmittees of question of the electoral system. The system we 
the Constitutional Assembly are under no obli- used ~or 27 April was spec'fically designed for 
gation to meet only in Cape To\\lt1 • F~ good tlfo election o{/J_ constit~tional assembly and 
reasons, committees will li\e free t • meet wlier- other organs of government. It was never 
ever th_ey m~¥ f el it is ne, essa~ to ee , · t?i , ~ R Ei,nty dfd Fb .. . ~<tW1\!H·e~f ectoral system. ~t 
that this fac1hty must be used m ordler to ensure was designed m that part1cu ar way because 1t 
that constitution-making does no , become an would otherwise not have been possible to reg­
event based in Cape Town, but rathf;!r something ister voters. There were all sorts of contingen­
which involves the nation as a whole. cies which had to be taken into account. It was 

One other matter that we will have to concen­
trate on is the size of the government. We have 
a 490-person joint sitting of Parliament and we 
have provincial assemblies, and all sorts of ques­
tions are being raised, by the public, about what 
it is costing to run the Government. This is a 
matter which, in the heat of the situation in the 
multiparty negotiations, did not receive ade­
quate consideration. It is, however, something 
that we need to think about. 

Do we need a government as big as it is at all 
levels? Do we need as big a Cabinet as we have 
at present? Do we need 27 Cabinet Ministers? 
[Interjections.) Do we need 90 Senators? [Inter­
jections.) I am not picking on the Senate, but in 
Germany, which has a population almost twice 
the size of the South African population, and 
which, Colin Eglin and others will tell us, is a 
true federation, the Senate is much smaller than 
the one we have here. We will obviously have to 

also designed to ensure that the Constitutional 
Assembly would be as inclusive as possible. 

I remember when Ms Dene Smuts of the DP 
recently spoke out against the system of pure 
proportionality which we had for the Constitu­
tional Assembly. We thought it was a good 
thing, and it was indeed a good thing. A number 
of parties would not have been in this Constitu­
tional Assembly had it not been for that system. 
[Interjections.) We thought it was vital, in the 
constitution-making process, for even the small­
est of parties to be here. That system of pure 
proportionality made it possible for small parties 
to be here with us today, and that is a good 
thing. 

In the final constitution we need to revise this 
matter. We need to introduce some sort of 
constituency-based system, perhaps not doing 
away with proportionality completely, because 
even in the future we may still want to allow for 
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small parties to have a way of getting into 
Parliament. That system of proportionality may 
just be the way in which this can happen. (Time 
expired.] 

Dr R RABINOWITZ: Mr Chairperson and Mr 
Deputy Chairperson, I would like to congratu­
late both of you on your respective appoint­
ments to your positions. 

I would also like to repeat Mr Felgate's expres­
sion of appreciation to all the parties for their 
participatory approach thus far in the drawing 
up of rules and structures for rewriting the 
Constitution. 

the negotiations, stopped lending legitimacy to 
deals between parties being portrayed as com­
promises involving all parties. 

However, on a daily basis the IFP continued to 
battle for pluralism and for devolution of powers 
to the provinces in the same way that the 
provincial Premiers are doing now. There are 
drawers full of our proposals. 

The second myth is that negotiations failed 
because the IFP kept shifting the goal posts. The 
reality is that the yellow paper signed with the 
NP on 17 December formed the consistent basis 
for our negotiations from that day onwards. In 
that paper we spelt out the same objectives that 
the Premiers of all the provinces are now sup­
porting. It called for a co-ordinating central 
government which has limited exclusive powers, 
including the power of defence, of foreign 
affairs, banking, customs tariffs, national trans­
port and national culture, and the right to collect 
taxes. 

If the new South Africa was courted at Kempton 
Park and conceived at President Mandela's in­
auguration, it will be in gestation when the 
Constitution is being rewritten and born only 
when the Constitutional Court gives its blessing 
to the final draft. Before we comment on the 
way to create the ideal environment for our 
gestation period, I would like to spend some 
time dwelling on the past, not for the purppse of Such a central government is not weak, but its 
apportioning blame or. eviving eld wounds, but stranglehold on the provinces is limited. The 
to highlight the dange to all of if we 4o not yellow paper ~urth~r caUed for strong_provincial 
embark on the right i;oute towards the future . governm~nts mlwh1ch a11 otfier. exclusive powers 

. . w u B~west d <icQTqitjg <i! tlie Qrinciples of 
Few people will den that the maJor ty of outh as~mmetry and subsidiarit . We also called for 
Africans were left o~. of the s,gotiation pr6} F T prov!i1if c'W& b1l a~ t , Q lie t •t~! ft • financially 
cess. The speed at which the process took place support the functions that they administer. 
in the final month, the unfamiliarity of most 
South Africans with the political and co stitu­
tional debate, and a degree of deliberate manipu­
lation through the media for political reasons, 
were all responsible for this. In the tense days 
before the elections-during the deadlocked 
negotiations-it was as if we were walking on a 
tightrope, with the possibility of plunging head­
long into an abyss. Fortunately we were 
snatched to safety by what some deem to have 
been a miracle, but we ought not to push our 
luck. Miracles do not happen on an annual basis. 

The backdrop against which we have pushed, 
like the ANC itself, for amendments to the rules 
for rewriting the Constitution, can be played out 
for hon members as a masque which I call "the 
matter with the myth". First I will tell hon 
members the myth relating to the IFP stance 
and, secondly, the matter with the myth and the 
real truth of the matter. 

The first myth is that the IFP abandoned the 
negotiations. The truth is that the IFP, after 
achieving nothing by way of compromise during 

Our present interim Constitution allows for 
most of the meaningful powers such as health, 
education and the public service to be shared by 
the provinces and the central government which 
therefore, according to the hon Minister of 
Housing Mr Slovo has , and I quote "overriding 
powers in all areas of significance". In the 
coming months we will be working towards the 
same goals that were contained in the yellow 
paper. 

A third popular myth is that the last Jot of 
amendments granted by the hon President Mr 
Mandela on 28 February, gave the IFP every­
thing that it had asked for. The reality is other­
wise. The negotiations were deadlocked over 
three principal issues. They were the refusal to 
allow the provinces to write their own constitu­
tions which need not adhere to all the provisions 
of the interim Constitution, the refusal to allow 
the provinces to have exclusive powers and the 
refusal to allow the provinces to collect taxes or 
to a fixed entitlement of taxes from those col­
lected by the central government. 
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The amendments removed the word "concur­
rent" from the provincial powers, but did not 
add the word "exclusive", so that in principle 
the powers remained concurrent and subject to 
the overrides which are broad. Furthermore, as 
regards taxing powers, provinces were granted 
taxes other than income tax and VAT but only 
on gambling, betting and casinos. The central 
government was left holding the purse strings. 

While the promise was made not substantially to 
diminish provincial powers, these were already 
regarded as insufficient. It should have been no 
surprise that we found these amendments unac­
ceptable. 

The last myth that I want to mention is the one 
that iNkosi Buthelezi was looking to establish a 
Zulu fiefdom and that he was not willing to allow 
democracy to run its course. In reality, as evi­
denced by the Premiers's concerns, our concerns 
were also national concerns. Furthermore, our 
concept of democracy is not one in which the 
winner takes all, but one in which the majority 
wins, but minorities are also p' otected and 
empowered. 

constitution drafting body and the rules relating 
to it are a considerable improvement on the 
system employed at Kempton Park. However, 
there is a need for further amendments to ensure 
that minority parties or even minority proposals 
within the majority party are allowed to surface 
and be researched by the technical committees. 

We need a constitution which will create a 
central government that is like a caring parent, 
which imposes only the basic rules for good 
living on its nine children, the nine provinces; 
not a parent who dictates every aspect of its nine 
children's lives so that they become rebellious 
and resentful. Together let us create the climate 
in which our bonny, new South Africa cries out 
joyously at birth. 

Ms B KGOSITSILE: Mr Chairperson, the 
temptation to respond to the points raised by the 
previous speaker is great. However, I shall leave 
them to be dealt with at another time. 

I would like to refer to one or two issues in 
response to matters raised by previous speakers 
before I come to my own input. Firstly, I would 
like to respond to a matter raised by Mr Fourie. 

The IFP ":'as mo!ivated in ·t~ stanee b:t t e fear~ Y'es, the people ~o expect us to del_iv~r_an~ one 
that once Ul Parhament ana th po , er, the 60v- matte th:ey cdefimtely want us to pnontise 1s the 
ernment ,fled cling to itd st.rangleJiold over tlie ew consti ution. This i what this Constitu­
provinces. 1, ext two@ ars wil\ eitlr,H ViiP,4!--RE ,ig1&! I~ sqm.9b'Ul , ~i?{ itt Therefore, when 
cate this fear or demonstrate that we should we prioritise constitution-making, we are not 
have proceeded with greater trust. Recent news divorced from the expectations of our people 
that the Government intends to lie . nse NGOs so with regard to our delivering. 
that their activities will only be permitted by . . . 
virtue of Government authorisation, provides a T~e second pomt about the bill of nghts_ was 
stark reminder of how the debate on federalism raise~ by ~r Meyer. The fundamen_tal _nghts 
will impact on our daily lives. contamed m ~hap_te~ 3 of the Constitution at 

This action will violate the most basic notions of 
social pluralism and respect for the integrity of 
civil society. It would justify our caution and 
betray our trust. In addition, we originally 
feared that the process of rationalisation would 
be a device whereby the central government 
would delay the transfer of powers to the prov­
inces. Despite frequent reassurances to the con­
trary, and despite the fact that the technical 
work for much of this process has been com­
pleted according to Government law advisers 
who held a meeting with the Premiers on Friday, 
these powers have not yet been transferred, 
once again justifying our original fears. 

The content of the Constitution will largely be 
the product of the methods and the procedures 
that are used to write it. The structure of the 

present are qmte !muted. It should not be sur­
prising that they are limited, because it has 
definitely always been the view of the ANC that 
for our purposes at the World Trade Centre, not 
having been democratically elected, we had to 
limit the rights to those relevant to the interim 
phase. Therefore the bill of rights has not been 
completed. This matter will be attended to 
within the process that we are discussing today. 

It gives me pleasure and deep pride to address 
this body on this occasion when we are poised to 
embark on what I consider to be the most 
important and challenging project facing this 
country. I had the honour of participating in the 
negotiations that produced the interim Consti­
tution. We always knew that our task would be 
complete only once South Africa had adopted a 
new constitution, drawn up by men and women 
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freely and democratically elected by all our 
people. The meeting of this Assembly today is a 
manifestation of what was a dream for years, a 
dream which finally came true at the polls in 
April. 

A paragraph under the heading "National Unity 
and Reconciliation", after section 251 of the 
Constitution, reads: 

This Constitution provides a historic bridge 
between the past of a deeply divided society 
characterised by strife, conflict, untold suffer­
ing and injustice, and a future founded on the 
recognition of human rights, democracy and 
peaceful co-existence and development op­
portunities for all South Africans, irrespective 
of colour, race, class, belief or sex. 

From reading the report of the steering commit­
tee it is clear that these matters and other lessons 
learnt during the negotiations were carefully 
considered. The steering committee needs to be 
congratulated on its good work and the sensitiv­
ity reflected in the dpcuments before the Mouse. 

are about to produce a constitution for the 
people, so we need to be as uncomplicated and 
unconfusing as possible, even in our language. 

The report raises important points concerning 
procedures. Firstly, there will be regular report­
ing by the proposed constitutional committee to 
this body, the Constitutional Assembly. Sec­
ondly, outside bodies and the broader popu­
lation will be involved. These are the most 
crucial factors in the functioning of the Consti­
tutional Assembly and the whole process. This 
will minimise difficulties when the time for adop­
tion of the text comes. 

If the majority of members seated here feel at 
some point that they are not part of the major 
exercise that they were elected for, then they are 
bound not to be committed to or to identify with 
the outcome. Having said this, however, I would 
like to point out that we cannot have a perfect 
system that can involve every single person in 
every single facet of the work. That is why 
regular reporting is important to keep every 
member informed and to give those who are 

There was a time South Af ricans kn the involved in daily negotiations an opportunity to 
number one tas e repres . es , ffar the Yiews expressed du1 ng deb tes in this 
people was the writi g of a ne nsti ti mse otx befo~ pvoceeding~to0 far on a track 
These days one sometimes wonders whetlter e tHa may later ~ ound to be wrong. 
still remember that, b sides gov,erning and ma!. F Tu~ R q~M LI r i:. s ni TH MD Ir L\ . • 
ing laws for the intenm period, <fu priori~y is to 'Ffie tne co m1ttee _'and comm1ss10ns will 
produce a constitution along the lines sp! lt out also pr~sent an opportumty for hon m~mbers to 
in section 251 of the interim Constitution get the1r teeth mto some of the detailed work 

I have sometimes heard that we could possibly 
take a short cut and simply make some amend­
ments to our interim Constitution so that our 
task could be finished by the end of the year. I 
think it would be a grave mistake to have that 
sort of casual approach to what will become the 
most important document for this country for all 
times. 

It is on the basis of the new constitution that we 
will systematically effect fundamental, long­
term changes. It will be the supreme law to 
ensure that the ills that have plagued our society 
do not become the lot of generations to come. 
To be honest, the multiparty negotiators did not 
have the legitimacy that this body's elected 
representatives have. It would, therefore, be 
incorrect to take the route of amending the 
present Constitution as opposed to writing a new 
one. 

I say this being fully aware of the jargon pre­
ferred by the legal experts. My view is that we 

involved in this process. 

The people of South Africa must be involved. 
They must be consulted, in an organised 
fashion, on specific issues in order for the new 
supreme law to be sensitive to and shaped by 
their realities, and for it to address these real­
ities. 

I think the Constitutional Assembly structure 
must have a way of facilitating this through some 
kind of representation at provincial level. In this 
instance I would remind the hon members of a 
proposal for the members of the Senate to be 
considered, in some kind of way, to be facili­
tators of this process. 

Although the public will have access to the 
proceedings of various structures of the Consti­
tutional Assembly, co-ordination of hearings 
among and submissions from the public of the 
nine provinces, will enable the process to reach 
out to many more citizens of our country than 
when people have to come to one central venue. 
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I am sceptical of the need for a Whip in addition 
to the Secretary ofthe Constitutional Assembly. 
I could agree to the appointment of an ad­
ditional person only if this person were to liaise 
with the various provinces to ensure dynamic 
contact at that level. 

I would like to link the matter of public involve­
ment in drawing up the new constitution with 
the role of the media to inform and let people 
make their views on various issues known. One 
of my regrets about the multiparty negotiations 
was that, even when the process was fully open 
to the media, our people continued to be in the 
dark. They got only snippets in the news bulle­
tins about what was happening at the World 
Trade Centre. Whatever the reasons were, I 
think this was very wrong and it should not be 
allowed to happen again. 

that major issues, which might arise when we 
deal with a particular question, are also attended 
to with regard to the theme committees. 

So, even if an issue is not a section of the 
Constitution, but it is an important matter-in 
my view, for instance, the question of affirm­
ative action and the question of creating a 
climate that would enable the Reconstruction 
and Development Programme to be imple­
mented even beyond the five years of the Gov­
ernment of National Unity-it would need to be 
taken into account with regard to the theme 
committees and the commissions we are going to 
decide on. 

Mr R J RADUE: Mr Chairperson, may I take 
this opportunity to congratulate you and the 
Deputy Chairperson on your appointments to 
these very high positions. I believe you have a 

Radio stations broadcasting in the various Ian- tremendous task ahead of you in this historic 
guages of the local communities must allocate body. You were quite right when you said 
enough time on a regular basis for the country to earlier today that we faced a daunting task to 
work on its new constitution. There are other complete a constitutional text within two years 
issues on which I would have likedito comment, as from 9 May 1994. We need, in fact, a unique 
but I am sure that they will be covered by other constitution for a unique situation. The Deputy 
speakers. Some of these issues ave already Chairperson was also quite correct when he said 
been covered[ th-at the G:ons tituf onal Assembly was a special 

. . forum where Be Ii@ es nd fears of all partici-
Fmally, I woad hke to _commend the _FP and Rants could be aired as we built a new constitu-

c;;.onstructw tones qf th~ rrpfw:- REti@h LIC OF SOUTH AFRICA 
oranda and I agree that t ey shoultl be referred 
for further, thorough consideratio I by the con­
stitutional committee and the Rules Committee. 
Given the amount of work we are faced with in 
the next 21 months, we need to maintain a 
responsible and constructive spirit, even if we 
disagree on certain details. 

If I have one more minute, may I just say with 
regard to the theme committees that I think it is 
very important for us to learn from the experi­
ences of the rest of the world in the constitution­
making process. However, I think paramount in 
our minds must be that we need to be guided by 
the experience of this country. It is the particu­
larities of South Africa which must finally deter­
mine how we go forward. 

Therefore, even with regard to deciding on 
theme committees and what those themes 
should be, it should not be a matter of saying: 
"Constitutions in the rest of the world are 
usually divided according to this, that and the 
other." It should be a matter of what we would 
like to address through the new constitution 
which we are drawing up. We could thus ensure 

I also want to say to Deputy Minister Valli 
Moosa that all of us in the Senate are taking our 
participation in this body very seriously indeed. 

South Africans have by overwhelming consensus 
decided wisely in favour of a constitutional state. 
This means that the future constitution of this 
young democracy will be sovereign, and that 
Parliament, while retaining its important legis­
lative role within the democratic constitutional 
framework, will be subject to that constitution. 
A sound basis for such a constitutional state has 
already been laid in the present interim Consti­
tution. The heart, the soul and the spirit of the 
interim Constitution itself and of the new 
democratic order in South Africa lie in the 
embodiment of Chapter 3, which deals with 
fundamental rights, and Schedule 4, which 
enshrines the 34 constitutional principles already 
agreed upon. 

This same spirit must be conveyed in the new 
constitutional text. In the light of past transgres­
sions of human rights in this country, and in the 
light of ongoing violations of human rights and 
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that word-of the Chairperson, should that ever 
occur. They should know when to refer matters 
back to a committee, a commission or any other 
body. I think rules should be drawn up to 
regulate this process. 

Perhaps a technical committee could be ap­
pointed to review the Rules of all three struc­
tures of Parliament, to put before the 
Constitutional Assembly the implications all 
these Rules have for the democratic process in 
Parliament. Parties are thinking about these 
things. What is being discussed, is filtering 
through from one party to another. Members 
are making statements or adopting positions in 
steering committees and in the Rules Commit­
tees. Should these matters not be treated more 
systematically? Should Order Papers not make 
provision for debates on these matters? Should 
the various Houses of Parliament not give spe­
cific instructions to the Rules Committees on 
these matters? 

not accept, or agree with everything one reads in 
newspapers, but we come from a tradition nur­
tured by nongovernmental organisations which 
were banned and harassed. 

We are part of that tradition, and the last thing 
the ANC would do, would be either to direct, 
control or offend nongovernmental organi­
sations. That is important for the purposes of the 
record. 

The second point is simply a compliment to the 
ANC's steering committee for having brought 
the Constitutional Assembly to this stage. The 
word historic has been much abused, quite 
rightly, and journalists have been fed up with 
every occasion being treated as historic. 

But this is a unique exercise, and the uniqueness 
lying in the fact that we have arrived at this stage 
is a reflection of what kind of process we have 
entered into. I think it is necessary to look at 
that process. 

In supporting the recommendations of the Rules 
Committee, the IFP supports a process O devel- What we have is a Constitution of an interim 
oping rules, and does not regard even the nature which is sloppy, untidy, unstructured, 
amen~ed _version as final. t is prnposed t~at the obscure in m~ny places and wi_thout the styl!stic 
Constitutional Assembly meet regular![ , a~. cohernnce that w~ ay seek n _a eonst1tut~o1:. 
the IFP supports th~ . We would h@weve , urge But ~owever messy, ~ni:I 1.mM:l;; 1t may be, 1t 1s 
that time be set as1tle for d7Bat on 1pecifi<i: h~e ,.. 01;!h . Afnca. ~ , 1~, (arge, unwieldy and 
Constitutional Assem ly issues and pnpcess1 s Tlunc ' n rnlPabl r !in.y. a¥s~ FR I CA 
~ere in the House. Each sitting of the Cdnsti~u- It excludes things that should have been in it, 
tlona( Assembly should have an agenda! which and it includes things that should obviously have 
perm~ts members to make ~tatem~i_its and ask been left out of it, but we must, we must 
questions about the constitution-wntmg process. remember, that this was drafted over a period, 

We should not be left in the dark as to reports by nonrepresentative organisations and institu­
from steering committees, other committees and tions, without that kind of legitimacy that we 
commissions. Furthermore, party caucuses have. We must remember that it stood the 
should be empowered to play constructive roles historic test, the historic test being that it 
by being fed with information timeously about brought us peace in our country. 
how the constitution is being written. In the end, 
members of this House should not endorse 
themselves out of the constitution-making pro­
cess by becoming mere rubber stamps to de­
cisions taken by its committees. 

Prof A K ASMAL: Mr Chairperson, members 
of the Constitutional Assembly, molweni maqa­
bane! [greetings, comrades!) 

In the best traditions of debating, may I just 
refer to a point raised by the hon Dr Rabino­
witz. In a very sober speech, she raised the very 
tendentious point that the Government or the 
ANC wishes to dominate nongovernmental 
organisations. It is not a warning that one should 

So in a sense, it is a peace treaty, a peace treaty 
that we must use. We must remember that the 
United States Constitution was drafted by a 
small group of people. It has been amended 27 
times. And so our amendment process, however 
modest it may be, cannot be compared to the 
USA. 

I say this because the result of the interim 
Constitution is a consequence of accommo­
tion, compromise and understanding. It has 
brought peace because it is what we, in fact, 
wanted. It may not have the elegance and the 
beauty of an ultimate constitution, but in the 
work we are going to do in the next few months 
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we must remember that the perfect is the enemy 
of the good. 

We may never receive perfection, but what we 
want is the kind of solution and arrangement 
that our people and our society desire. So the 
grand compromise that came out of Kempton 
Park is not to be despised, because it has 
brought us to that stage at which we can now 
look at things afresh, but afresh only to a certain 
extent, because we are not going to have a total 
revision of the Constitution, there are eternal 
truths in the Constitution. We do negotiate, 
however, the democratic nature of our society, 
the multiparty nature of society and the separ­
ation of powers. We have therefore crossed the 
threshold into a liberal democracy, and what we 
must try to give is that social contract that the 
Constitution misses, those elements that pro­
gressive constitutions in Europe and elsewhere 
have had. 

The third point I want to make is that the de­

when we invite public participation we have to 
guard against populism. Populism is the enemy 
of participatory democracy. Populism often 
invokes those elements in our consciences and 
make-up which we should be afraid of and keep 
to our nightmares, rather than articulate in 
public debate. 

The fourth point I want to make is that public 
involvement will be very important. The role of 
television, radio and the newspapers is going to 
be of supreme importance if the public is to be 
involved. Slightly disagreeing with my ANC 
comrade, I want to say that Kempton Park was 
a special stage in our negotiations. The reason 
the public was not directly informed was in fact 
because we were taking part in a technical 
debate which had significant political under­
tones. I therefore appeal to the media to isolate 
the technical from the political. This will require 
assistance from the committees and processes 
which we are going to establish. 

bate must be an open one. We are not closet The next point is simply that there will be issues 
constitution-makers here. We ar! open con- of controversy. We should not be afraid of 
stitution-makers . So any posturin that has to controversial issues. We should articulate con­
take place has to take 'place ope ly, and the troversial issues. A democracy thrives on the 
A~C therefore_ support~ the idea If the co sti- a ticulation o c9ntrmrersy ~ e ANC has said in 
tutJonal co m1~te~ whicH sh0uld be h '~ l 0 ~1 electi~ D:,antfesto ttiat we ;would not use our 
~en_ue for neg0J iat10ns, ?e~ause there must1~ • ~ ajorit~ clrive through o_ur own propo~als. I 
hm1ted venue t~r negotllftl -ns. I OF THE RE~~ , )~ rn: ~ ~ty . 1qfiP.J1Rl_ c 11iecord, but 1t was 
We very much support the idea , f the theme st~ted m the election marufesto. We shall n~t 
committees which are not technical committees dnve through our proposals because we constt­
because the issues we are going to discuss in th~ tute a majority. We have to a~rive_ at consensus 
theme committees are not arcane obscure mat- and general agreement, both m this House and 
ters for lawyers, but rather the ~ery flesh and in our society. 
blood necessary for the general public_ to debate I want to offer a word of caution. Although 
on. ~awyers must not therefor~ d~mmate pr~- there have not been many signs over the past 
ceed1~gs, as elsewhere. [InterJ_ecttons.]. Thelf three months of the tyranny of the majority, we 
task 1s _to draft, not to determme. F~re1gn_ or should not only guard against the tyranny of 
domestic lawye~s v~ry rarely do anythmg with- the majority. We should also guard against the 
out a fee. [InterJect1ons) Th~refore we must?sk tyranny of the minority. We should not be 
)awyer~ whethe~ t~ey will assist the comm~ruttes bemused by this, because local autonomy can 
m makmg subm1ss1ons to the theme committees. often result in warlordism of a political and 
This is a serious matter, because when we talk strategic nature. We therefore have to try to 
about community participation it often means establish whether our work here and the end 
elite participation by ourselves. If we want a real product will assist the process of nation­
community participation, not a mockery of com- building, because the process of nation-building 
munity participation, they must therefore have has to be central to our endeavours. 
the resources to be able to determine their 
claims, to articulate their claims, to present their 
claims. 

I therefore appeal to the lawyers in our society 
for once to do something with a social con­
science. [Applause.] We should remember that 

The final point I want to make is simply that the 
controversial issues which we skirted at Kemp­
ton Park have to be looked at here, not because 
we are going to rewrite the constitution, but 
because we have to look at issues that were not 
fully dealt with. There is the whole question of 
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economic and social rights, because we cannot 
make promises of liberal and democratic rights 
without a full familiarity with economic and 
social rights. Another issue is the relationship 
between our burgeoning charters, such as the 
Women's Charter, the Prisoners' Charter, the 
Disabled Charter and the Bill of Rights. This is 
a matter that was never discussed at Kempton 
Park, because the charters did not develop in 
that way. 

*The interim Constitution must, in my view, be 
given a chance to prove itself, before summarily 
tampering with it. Implementation in practice is 
the best way of pointing out deficiencies in the 
functioning of the Constitution, which can then 
be amended accordingly. 

A constitution dare not ever be the product of 
an academic exercise based on a specific ideo­
logical school. For this reason I have a problem 
with the timetable of two years that is envisaged 

It is obvious that we have to look at the question for the writing of the so-called "final" constitu­
of an electoral system, but again a word of tion, and it appears as if the steering committee 
warning-we must not throw the baby out with itself is also experiencing problems. I refer to the 
the bathwater. We have so many women here committee's report, and in particular to the 
because the electoral system helped to remove concluding paragraph of Schedule 1, point 1 on 
the domination of men in choosing the candi- page 6. It appears that the committee is con-
dates. [Applause.] cerned that the bodies upon whose experience it 
The CHAIRPERSON OF THE CONSTITU- must rely in the composition of a new constitu-
TIONAL ASSEMBLY: I am sorry but the hon tional text, will still be acquiring experience and 
member's time has expired. I hope he has not gathering expertise on the functioning of the 

present Constitution, at the time when the con­forgotten that he is also a lawyer! stitutional text has to be finalised. In my opinion 

~: ~r!"vi~!L~;:!~~r~c~~~ht~~Il~~, hi: ~~ie 0:: :i:::;~n ~~n~~~~~~~nth: ::~:~:~oisp~~ 
would have been me cifully saved by thelbell. down roots. It is after all the result of consensus 
I h 1 d I d M Ch . amon?.126 political part" es. Swjtze land took 800 

ave a rea Y congratu ate Y?U, r rirpeF- ea ~ to finalis · the~ oonstitution, and perhaps 
son, ~swell as th Deputy Chai~ ers we lr°'e' a little optimistie about two ears. 
appomtments, al ou h you may ot be aware 
ofthis, unlessyouam.aloyalreaclerofHa sar -,F T~ n .j 1 1.h eti · 1 • a f d'll' le for con-
which I do not believe you are. stitution-writing should therefore be reviewed. I 

Instead I would like to thank the member of the welcome the fact that the procedures pro~ide _for 
. . . . . a panel of experts, as Jong as one keeps m mmd 

steenng com~ttee for ta,bling this report which that, in the final analysis, the Constitution 
forms the basis of today s debate: Allow me a should reflect the character and nature of a 
few general remarks. I am of the view, or rather . . . . . . 
·t · t f Ii th t th t"t t· .11 specific nation. Thts may necessitate deviat10ns 1 1s my gu ee ng, a e new cons 1 u 10n w1 f II d 1 · 1 · · 1 d 1 
not differ dramatically from the present interim rom so-ca e c ass1~a const1tutJona mo e s. 
C (t f For example, the wmner-takes-all concept of 

ons I u ion. democracy is clearly not suitable for South 
The new national flag has come to stay and, to Africa. Nor is it suitable for many other states in 
my mind, the interim Constitution is also here to Africa. Rwanda is a case in point. [Interjec-
stay. Against that background I am of the opin- tions.] If they are not going to have a govern-
ion that the procedures outlining the drafting of ment of national unity in Rwanda, there will 
a new constitution constitute something of an never be peace in that country. [Interjections.] 
overkill. It is not necessary to invent the wheel If one does not know that, one should go back to 
all over again. We know that the present Con- school. [Interjections.] 
stitution is not an ideal product-there are 
many reasons for that-but at least the majority 
of South Africans can live with it. 

What needs to be done is not an "Umwertung 
aller Werten" to use the terminology of the 
German philosopher Nietzsche, but to amend 
and improve the interim Constitution wherever 
it needs improvement. 

*The fact that so few names were put forward to 
serve in this panel of experts is perhaps an 
indication that even in the minds of academics a 
conception exists that the writing of a constitu­
tion is already a finalised matter, and for that 
reason there is no ongoing interest from the 
ranks of these persons. We hope, however, that 
these experts will also come forward. 
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The foundation has been laid for a process which 
will give South Africa a new constitution, and 
we would like to contribute to it. 

Ms L B NGWANE: Mr Chairperson, the hon 
Deputy President of the Republic of South 
Africa, Mr Mbeki, hon members of the Consti­
tutional Assembly, ladies and gentlemen in the 
gallery, and comrades, I greet you all this after­
noon in this august sitting. 

It gives me great pleasure to rise and speak for 
the first time in this Assembly. Let me, at the 
outset, congratulate you as well as your Deputy 
Chairperson on your election as Chairperson 
and Deputy Chairperson of this Constitutional 
Assembly. 

When we set about drawing up this constitution, 
we must ask ourselves what kind of a public 
order we are looking fo r. Are we looking to the 
Constitution to protect and defend? Once we 
are clear about what we want, we must ask 
ourselves whether the processes that we have 
initiated and the instruments that we are putting 
in place are, in fact , realistic enough fo r us to 
achieve the objectives which we see as part of 
the desired future of this country. 

To be effective, the constitution must be rooted 
in South African history and tradition. It must 
draw on the traditions of freedom in all commu­
nities . That is why we have heard so many 
speakers referring to the need for consultation. 
There must be consultation with the masses of 
our people . 

I am thinking here , for example, that if the 
constitution-making body or even the Constitu­
tional Committee wanted to know what people 

were thinking or saying about an issue or even a 
constitutional principle, it could prepare a ques­
tionnaire which all members of the CA could 
take back to their constituencies where they 
could set up and address constituency forums 
and get responses from ordinary people, the 
masses, indicating what they think and feel 
should be included in the new constitution. 

The advantages of the process which I have just 
outlined are two-pronged. Firstly, it will gener­
ate debate around the culture of human rights 
within our communities. Secondly, it will assist 
us, as a body, to arrive at informed decisions. 

In terms of section 71(1)(a), the new constitu­
tional text shall comply with the constitutional 
principles as stated in Schedule 4 which deals 
with various fundamental human rights which 
are to be entrenched in a bill of rights that is 
justiciable. Very few of our people know what a 
bill of rights is. It is foreign to us. It falls outside 
our own experience, belonging as it does to the 
developed nations of the world. 

There is apparently a perception that the RDP is 
about bricks and mortar. Whilst that is neces­
sary, we must not lose sight of the fact that 
without the empowerment of our people in 
terms of the ethos of fundamental human rights, 
they will not, in the first place, be able to claim 
what is rightfully theirs. Secondly , they will 
sadly continue to be passive recipients of the 
goodwill of this august body. What would then 
have happened to the saying "The people shall 
govern"? 

To summarise, I would like to state that I am 
advocating continuous and regular consultative 
meetings with constituencies by members of this 
Assembly. I am also advocating the redeploy­
ment of some of the RDP funds for the em­
powerment of our people on the ethos of 
fundamental rights. I am not sure if I have 
enough time to elaborate on this matter. 
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I would like to touch on the issue of how these 
funds are to be redeployed. We have read in the 
newspapers and we hear that the advice offices 
which were a source of information which was 
accessible to our people during the apartheid 
years up to the elections, are threatened with 
closure because of the lack of finances. The 
foreign donors have changed their funding pol­
icy, and all money is being redirected to the 
RDP. 

We all know that these offices played a major 
role in informing our people and helping them to 
fight for their rights in our communities. They 
are community-based and are accessible. I am 
appealing to the Minister without Portfolio, 
Comrade Jay Naidoo, when he prepares his 
White Paper on the implementation of the RDP, 
to address this issue of the redeployment of 
some funds for developing the human rights 
culture of our people and also to save these 
offices from closure. 

In conclusion, I also wish to align myself with 
the report of the steering committee. Firtally, I 
wish to tell a short stm¥ about parliamehtarian 
who spent more tha lj years in arliamdnt and 

put South Africa first, and extremism and self­
interest in the cupboard, a bright future awaits 
this country. 

On the other hand, no constitution is static, but 
is a dynamic and on-going process. Therefore, 
the result of our product might serve the needs 
of the present generation, but could change in 
the years to come. 

What is therefore important is that we will lay 
the foundations of this Constitution in such a 
way that the future generations can build on it, 
but never again on exclusivity or on the domi­
nation of one race group over another. 

The Constitution will be more successful if it is 
written in the hearts of our people. If it is not 
accepted in the hearts of our people, the new 
Constitution will remain a worthless piece of 
paper. 

* As a representative of the Senate in this Con­
stitutional Assembly my request is that the inter­
ests of that unique institution be taken to heart. 
We as Senators will devote ourselves with dedi­
cation and commitment to this Constitutional 
Assembly. 

never spoke in all tlla time. Me was resp ctful~ n . Ii,. 
referred to as the silent one. I hone dfat a ,ter my . s a wa clidog ov.e tHe nt8rests ~f the prov-
speech today no one ·n this Assem1:lly w· J ref mces and custodian of the Const1tut1on, the 

' T!Sfo f 'a a 'ol o:p # J a:!s - I tlf . drawing up 

The CHAIRPERSON QF THE: CONS ITU­
TIONAL ASSEMBLY: Well, you certainly are 
not silent. 

Mr C ACKERMANN: Mr Chairperson, I want 
to congratulate Lindiwe Benedicta Ngwane on 
her maiden speech. I hope that she will have an 
interesting and joyful term in Parliament of at 
least 15 years, for it seems that she can make a 
good speech. 

I also want to associate myself with the congrat­
ulations extended to you and the Deputy Chair­
person and I wish you well in your formidable 
task. 

It is an honour to take part in this historic 
debate. South Africa is surely showing the 
world, and to Africa in particular, that peace 
does not have to come through the barrel of the 
gun, but that the will to compromise through 
negotiations is a far better way to overcome 
deep-rooted divisions and diverse aspirations. 

I have no doubt in my mind that the road ahead 
will be full of stumbling blocks, but as long as we 

of the final constitution. This standpoint is not 
based only on self-interest-I take note of what 
the hon Minister said about the Senate's repre­
sentation, namely that it must be reduced-but 
also on the knowledge that the Senate is even 
now playing a unique role in South African 
politics, and is not simply a rubber stamp of the 
National Assembly. 

The report on the Table, as previous speakers 
pointed out, also makes provision for theme 
select committees. Today I want to make a 
specific plea for a local government theme, as 
the hon member of the FF, Mr Mulder, as well 
as Mr Moosa of the ANC advocated. A stable 
third-tier system of government is a prerequisite 
for a stable community. 

t If we want peace in our towns, especially in our 
townships, we have to have a stable community. 
The challenge of the committee will be to ensure 
that an accepted legitimate third-tier system of 
government will be enshrined in the constitu­
tion, that the constitution will provide for strong 
administration, non-racism and that local gov­
ernments will be viable and stable and also that 
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their functioning will be under the guidance of 
our provinces. 

*That the composition and activities of this 
committee are of the utmost importance is 
reflected in the fact that the local government 
elections, as announced over the weekend by 
the Deputy Minister, could take place between 
April and November 1995. By that time we 
could have made a good deal of progress with 
the "final" constitution. 

I want to add that if the Deputy Minister was 
correctly reported, I could perhaps come to the 
conclusion that local government will not be 
forced to hold the elections on the same day, as 
was the case with the general election, but that 
the provinces could possibly, as local negoti­
ations make progress, be able to decide on a 
date in their own areas. This Assembly must also 
take cognisance of that. 

It is important that we do not find ourselves in 
the situation again where unnecessary deficien­
cies arise or half-baked agreements are drawn 
up which will appear, after the ele9tion, to have 

Development Programme. I think that applies 
to all facets of society including the Constitu­
tion. I hope that in redrafting the Constitution 
we will not only amend it, as some members 
would like us to do, but really develop it to a 
stage at which it will be the highest authority in 
the land. 

Further, I would like to confine myself to 
addressing this House on two points, because I 
would like to deal with reality. I am not a legal 
expert. I think as we sit here and deliberate we 
must take two things into consideration. Firstly, 
we must consider the quality of our leadership. 
What was said on this issue has been very 
honest. I will start off with the Deputy President 
Mr de Klerk. 

The other day he addressed the Senate and he 
made us understand that the NP has accepted 
the RDP, but only in name-only in name. He 
said that the other parties would come with their 
own RDPs, and ultimately we would come up 
with a negotiated RDP. [Interjections.] I am 
very happy that the NP accepts this. I shall 
develop the point further. 

been destabilising and uimroducti\1e . 
. , -~ . . I am also happy- to sa,y that Deputy President 

The q~e~tJon of voters hsts s als1 1m : 0Fta_nt. Comrad&tiab@ N'lheki lias been very candid 
Voters lists are ~bsolutely necessJary for ocal too. Me~ iritea out the 0. ther day in this Cham-
government el ctwns. i. 1;,e h t aJ.tho . g we haM -- eached so many 

/1. OF THE REr LI ' Jr ;, o ri Ar KI 
While the Department of Provinci i1 Affairs and agreemen s tlirough consensus, a!though _we 
Constitutional Development has al, eady made a have agreed to_ a Government of Nat10nal_ Umty, 
start with the appointment of techr\.ical commit- the. f_act remams that we ~om: from ~1fferent 
tees and deliberations between the provinces pos1'.1ons, we come here with different mterests 
and organised local government structures, the and 1f we want to be honest, t~os: facts must be 
foundation has already been Jaid for the theme clear as we draw up the const1tut1on. 
select committee on local authorities. I am 
therefore looking forward with anticipation to 
the new challenge to give expression in our 
"final" constitution to a third-tier system of 
government that will serve as the backbone of a 
stable South Africa. 

Mr T G G MASHAMBA: Comrade Chairper­
son, congratulations. I wish the Houses of Par­
liament were more user-friendly, because I 
would have then started off with the traditions I 
am used to. I would have started off with the 
toyi-toyi and a slogan. (Interjections.] 

Dr BL GELDENHUYS: You can end with a 
toyi-toyi. [Interjections.] 

Mr T G G MASHAMBA: Thank you. Comrade 
Chairperson, I would like to say that we have all 
asserted that we accept the Reconstruction and 

It is a fact that the Parliaments and the consti­
tutions of the past actually have operated 
as-with all due respect-some form of trade 
unions for various property classes against the 
dispossessed masses of our country. I do hope 
that the constitution that we shall draw up will 
take cognisance of that. 

At this point I would like to point out that when 
we went for negotiations we succeeded in over­
coming one obstacle, namely the exclusion of 
the majority from the vote. When we went for 
elections, we achieved one thing, namely the 
right to govern. We never got the power to 
govern. I do hope that the constitution that we 
shall draw up will Jay down some conditions in 
that direction. We shall be able to address the 
socio-economic set-up in this country, so that 
ultimately our people will have the power to 
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govern their lives, not only by making a cross 
after five years, but that they will really be in 
control, not only in politics, but in the economy, 
in society, in education and all other spheres. I 
do hope that the constitution that we shall draw 
up will envisage such empowerment of our 
people. 

It is in this light that I want to say that Deputy 
President Mr De Klerk was very honest and I 
think the NP is very honest too, because we 
from this side have been saying that we actually 
represent the dispossessed , the working people 
of this country. The NP has been representing 
capital all these years and the Government of 
National Unity is not simply a unity of Black and 
White, men and women, young and old, but of 
labour and capital. It is being negotiated here. 
(Applause.] 

We are going to have an economy which should 
not be a fetish. We must not live for the econ­
omy, but the economy must live for us. The 
economic arena in .,this country must be of such a 
nature that we will do away with squatter camps 
like Crossroads, that we will do away with 
unemployment and with ignorance. The same 
applies to the political system and the constitu­
tion. The yardstick should actually the people, 
not the economic system, because that is some­
thing that we shall create to serve our needs . 
The needs must underlie that whole process. 

I know that we shall not agree on this question. 
That is why I have suggested that we be honest 
in dealing with this matter. I would like to state 
that I accept and endorse the report, together 
with the recommendation that has been made 
that the media is not enough when consulting 
our people. Radio, TV and newspapers are not 
enough. I come from the backward sector of 
South Africa. We need to ... [Time expired.] 

What emerges, if one wants to be honest-we 
cannot gloss over that-is that at the end of the 
day it is wrong to say that a property owner, a 
millionaire, will in substance be equal to a Debate concluded. 
squatter in Crossroads, or to an underpaid 
worker in the mine~ Reality will not I e like 
that, but before th'e Ia tne ill be totally... APPOINTMENT OF CONSTITUTIONAL 
equal. We woulcl ~ike o go beyond the . agnal AR L I CO F.J T 
Carta. We would 1ke to go beyo d hen hts of (Draft Resolution 
man in France. We Quid like 91go beyond t~ THE REPUBLIC OF SOUTH AF ICA 
American Constitution, because if we do ot do The CHAIRPERSON OF THE CONSTITU­
that, we will not be ab! to address th many TIONAL ASSEMBLY: Order! We will now 
evils that have been created in this count;y, ever move to the second stage of our business, which 
since-not 1948-but since colonisation began is the consideration of the draft resolutions. We 
in this country, because as we all know, the will not read the draft resolutions. However, 
ANC is much older than apartheid. We have already there are a number of members who 
been struggling here long before apartheid and would like to express their views on them. 
there are reasons why we have been struggling. 
We think those things need to be addressed, not 
simply constitutional matters. 

An HON MEMBER: What is the reason? 

Mr T G G MASHAMBA: The reason is that 
capital, with White people, came to our country, 
dispossessed us, took the land which used to be 
the base of our economy and turned us into 
workers, to beggars, unemployed in the streets 
today. That is the reason. We are saying that it 
should be redressed. If we really did mean it 
when we commended the President when he 
started talking here about a people-centred 
society in his speech, we must make sure in our 
constitution that , whatever we do, actually 
serves the people. The people must participate, 
otherwise we are actually serving the President. 

By and large I would think that the debate has 
been quite thorough and focused, and will go a 
long way in crystallising the views in the various 
structures that we will be setting up in terms of 
these draft resolutions . When next we meet as 
the Constitutional Assembly to discuss substan­
tive matters, I am sure the issues raised here will 
have been taken into account by those struc­
tures. 

Mr P J GORDHAN: Mr Chairperson, I rise to 
move that the draft resolution, which asks this 
Assembly to accept the recommendation of the 
steering committee that a constitutional commit­
tee be established, be endorsed. Quite clearly, 
what we as an Assembly require is an engine 
room. We require a structure that will be 
accountable to us , take its instructions from us, 
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and will be manageable, efficient and effective in 
the responsibilities that it is given. It should also 
be able to prosecute the various tasks that are 
required of it in drafting the constitution on our 
behalf. 

What is important in this resolution is the pro­
vision that this structure is accountable to this 
Assembly, and reports to it regularly. This 
Assembly will then be able to review its progress 
reports and give it new instructions from time to 
time. We appreciate these provisions in the 
resolution, and ask the Assembly to accept it. 

Mr D M MALATSI: Mr Chairperson, allow me 
to extend my congratulations to you and the 
Deputy Chairperson on your being elected to 
your respective positions. On behalf of my party 
I rise to support the draft resolution before the 
Constitutional Assembly that a constitutional 
committee be appointed and that there be 
detailed discussions and an excha , ge of views 
between the parties. 

The com · s we ar are, sh 
be able to records , us be 
able to th st1tution em ly. 

Mr W S FELGATE: Mr Chairperson, the IFP 
supports the resolution, but at the same time 
asks for consideration to be given to the need to 
develop rules and conventions as to how to distil 
the wisdom out of the debates on committees' 
reports to this Constitutional Assembly. We do 
have different parties with different perceptions 
of what the collective wisdom was. 

Mr C W EGLIN: Mr Chairperson, we support 
the draft resolution. However, I want to draw 
attention to the fact that in the organogram of 
the proposed constitution-making structure, the 
issue of a rules committee seems to have fallen 
off the page somehow and, likewise, the issue of 
a steering committee. It may well be that the 
steering committee now falls away in favour of a 
management committee or a constitutional com­
mittee. However, could I ask the steering com­
mittee, which meets tomorrow, to consider 
where a rules committee should fit into the 
organogram and whether, in fact, there is a 
steering committee and where it should fit in. 

We will cer-

that is ver 1 rtanl in un-ut to ~ .-a · .~ 
in this country are trying to fin;d in a new Mr R K SIZANI: Mr Chairperson, we would 
constitution. However, as we are all aware, the also like to support this draft resolution . We feel 
setting up of the committee does ndt necessarily that the setting up of the constitutional commit­
constitute the reinvention of the wheel. tee is to be supported, because this committee 

I would like to elaborate on what one of the 
previous speakers said. The hon member quoted 
from what is found after section 251 of the 
Constitution. I wish to add to that, as follows : 

The adoption of this Constitution lays the 
secure foundation for the people of South 
Africa to transcend the humanitarian prin­
ciples in violent conflicts and a legacy of 
hatred , fear, guilt and revenge. 

These can now be addressed on the basis 
that there is a need for understanding but 
not for vengeance, a need for reparation 
but not for retaliation, a need for ubuntu but 
not for victimisation . 

There is a need for our country now, through 
this Constitutional Assembly, to seek a new 
constitution for our country once and for all. 

will be very transparent and inclusive. It will 
promote effective co-ordination and manage­
ment of the entire process. It can also lead to 
genuine accountability to the Constitutional 
Assembly. We therefore support this resolution. 

The CHAIRPERSON OF THE CONSTITU­
TIONAL ASSEMBLY: Order! That concludes 
the debate on this draft resolution. 

I am now able to put this draft resolution 
forward for formal adoption. However, before 
doing so, I think that the point raised by Mr 
Eglin is an important one, as it raises the ques­
tion of a smaller committee like the steering 
committee-which has done the work that we 
have been discussing up to now-as well as a 
rules committee. These two committees are not 
provided for in the organogram. 
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The resolution itself says that the constitutional 
committee should "co-ordinate, under the 
control and guidance of the Constitutional 
Assembly, the drafting of the new constitutional 
text ... ". Could that be read to include empow­
erment to set up whatever structures the consti­
tutional committee requires? 

Clearly, there is a need for a smaller structure as 
well as a rules committee, which have not been 
provided for. I should add, though, that a rules 
committee was provided for by the earlier res­
olution taken by the Constitutional Assembly on 
24 May. 

(b) the need for a committee of its mem­
bers to co-ordinate the work of the 
various committees and other bodies 
appointed by the Constitutional 
Assembly for the purpose of drafting 
the constitution; and 

(c) the need for open debate in the Con­
stitutional Assembly and among the 
wider South African public on the 
process and the substance of the 
constitution-making procedure, 

Resolves: 

(a) Whilst not thereby in any way ceding 
In order to accommodate Mr Eglin, one could or derogating from its right to oversee 
leave things as they are and rely on the original and direct the drafting of, and debate 
draft resolution or, alternatively, we could read in detail, the new constitutional text, to 
into this draft resolution that there is an empow- appoint a committee, to be called the 
erment for the Constitutional Committee to set Constitutional Committee, of not more 
up committees that will enable it to manage its than 50 members, as the forum to 

work. which it routinely refers matters arising 
Mr C W EGLIN: Mr Chairperson, I thi I k that out of the constitution-making process 
the word "empowe~ ent" should be i eluded for detailed discussion and negotiation 
specifically, because/ ii is ot easy actu lly to a ong parties, suc1\{o~ · tee to keep 
read that into th u es. I believ~ it is a wolrd tliat AR a 1¥'.erliati ir\(e!lotd ~t~ s oeliberations; 
should be added to is clause. , ~'JWefore mo e and 
that it be included . '(/ I OF THE R 'l:l U c i= c O Mi e~ RJ.i 
The CHAIRPERSON OF THE CON ITU-
TIONAL ASSEMBLY: Order! Mr Eglin moves 
that the word "empowerment" be included in 
this draft resolution . 

I take it that the proper wording can be deter­
mined and a further report made to the Consti­
tutional Assembly. [Interjections.] Indeed, I am 
reminded that the Rules Committee has actually 
provided for this type of structure in the Rules. 
This will be looked into in conjunction with what 
Mr Eglin has said. 

I now move: 

That, in regard to the appointment of the 
Constitutional Committee, the Constitutional 
Assembly, 

Noting: 

(a) that it has been charged with the 
responsibility of passing a new consti­
tutional text within two years from the 
date of the first sitting of the National 
Assembly, on 9 May 1994; 

(i) co-ordinate, under the control and 
guidance of the Constitutional 
Assembly, the drafting of the new 
constitutional text and, in particu­
lar, the work of all committees, 
commissions, technical commit­
tees and other bodies appointed 
by or on the authority of the Con­
stitutional Assembly; 

(ii) receive reports from such commit­
tees, commissions, technical com­
mittees and other bodies, consider 
and evaluate such reports , and 
report thereon to the Constitu­
tional Assembly; 

(iii) consider and report on any matter 
referred to it by or on the order of 
the Constitutional Assembly; 

(iv) periodically submit reports and 
recommendations to the Constitu­
tional Assembly; and 
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(iv) perform such other functions as 
may be assigned to it by the Con­
stitutional Assembly. 

Motion agreed to. 

CONSTITUTION-DRAFTING FRAMEWORK 

(Draft Resolution) 

*Mr A FOURIE: Mr Chairperson, I should like 
to refer to Resolution 2 as it appears on the 
Agenda of Proceedings. This draft resolution 
recog-
nises the need for a framework for the drafting 
of the constitutional text, in which we would all 
like to participate. Of course we support it. A 
properly structured process and orderly plan­
ning can only produce the best product, which is 
what we want. I only want to say one more 
thing. This also became clear from the debate 
this afternoon. 

approach to constitution-making which at times 
characterised the negotiations at Kempton Park, 
particularly towards the end. We hope that the 
Constitutional Committee, will provide an out­
line which will avoid rushing into decisions with­
out adequate research and debate. 

The second is to involve the public in the 
constitution making process in such a way that 
the eventual product will carry the broadest 
possible approval. Depending on the framework 
agreed to, theme committees and commissions 
will be appointed and my appeal is that when 
appointed these committees and commissions 
meet at places and at times at which all South 
Africans can see them at work. 

With these few words we support this draft 
resolution. 

Mrs PDE LILLE: Mr Chairperson, the PAC 
wishes to support this draft resolution. We also 
call on the Constitutional Committee to take 

This framework must be drafted in such a way 
into account the relationship between the imple­that on the one hand it reflects t e guidelines 

and standpoints of this ConstitutioJ al Assembly mentation of our interim Constitution and the 
I writing of the final constitution. I thank you. 

and takes them into account, while on he 
other-I consiller this very, 1mportaht, anait has Ms B K€lG>Sl\fiS IJE: (Chairperson, I rise to 
emerged i~ !iil debate-it o eates he o ortu- support the draft resolution and in doing so to 
nity for inp~ and repr~ entation from el r . RE a~~ en 10tli 0ltife'-lis~:foPr!ff ed by the member 
parliamentary individuals and interest groups. of the PAC. She spoke of the tension between 
Let us make the process easy; let s make the the need to learn from certain processes that will 
system uncomplicated, and let us use stand- happen in the implementation of the interim 
points which have already been agreed upon as Constitution and our inclusion of those in the 
guidelines. new constitution, as well as of having to work on 

tin the light thereof, Mr Chairperson, and on 
behalf of my party I support the draft resolution. 

Mr W S FELGATE: Mr Chairperson, the IFP 
supports the draft resolution, but we ask that the 
notion of an outline of the process should be 
detailed and not simply an outline. 

Mr J SELFE: Mr Chairperson, we will have to 
work purposefully and very quickly to meet the 
deadline of 8 May 1996. The draft resolution 
before the Assembly provides a simple way to 
organise and manage the workload that this 
Constitutional Assembly will have to deal with. 
The DP therefore supports it. 

At the same time we should bear in mind two 

the new constitution within the timeframes set 
up by the Constitution itself. We need to be 
sensitive to the need to put before South Afri­
cans as soon as possible a draft of a constitu­
tional text. 

With regard to the lessons that we want to learn 
from the implementation of the Constitution, we 
should research and learn from the experiences 
of the world and work within the timeframes 
that we have set up for ourselves. We should 
create a mechanism which will enable us to take 
on board whatever lessons we might have 
learned from the interim period. 

With these words I would like to support this 
draft resolution. 

factors. The first is to avoid the pressure cooker Debate concluded. 
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The CHAIRPERSON OF THE CONSTITU­
TIONAL ASSEMBLY: I now move: 

That, in regard to the constitution-drafting 
framework, the Constitutional Assembly, 

Noting: 

The need to establish a framework for the 
drafting of the new constitutional text, 

Resolves: 

That the Constitutional Committee be 
instructed to draw up and submit to the 
Constitutional Assembly an outline of the 
envisaged constitution-making process, 
such outline to reflect and incorporate prin­
ciples and guidelines that emerge from 
debate on the subject in the Constitutional 
Assembly. 

Motion agreed to. 

APPOINTMENT OF COMMITTE S, 
TECHNICAL COMMITTEES AN 

COMMISSIONS 

select committees to assist in the constitutional 
drafting of various themes in order to prepare 
the constitutional text. 

The Assembly as a whole is too large to function 
efficiently in regard to detail. It will have to rely 
on committees, technical advice and even evi­
dence on commission, if necessary, on a host of 
subjects and issues which have to be dealt with 
in the new text. 

The draft resolution before us is a major practi­
cal step forward in the constitution-making pro­
cess. The draft resolution will facilitate the work 
of this Assembly and we therefore support it 
wholeheartedly. 

Mr W S FELGATE: Mr Chairperson, the IFP 
supports the draft resolution. We ask that in the 
debates on the theme committees, due regard be 
given to the chapters usually found in modern 
constitutions. We suggest that the names of 
these committees should be drawn from exam­
ples of modern democratic constitutions around 
the world. 

(Draft R esolutio ) ~ . . t\, Ii A J VE , : Cha1rge so , I speak m 
Ms Y L MYAK';i: KA-MANZiIN : Mii Chair- s pport o'f tlie th'ird draf eso ution before us. 
pe~son, we nse to_ upport theA aft respluhgq; THi.oW~~ bl}Je(are':l{)iJ!iiif'~H >:t~!<[&s.ons that we 
which will make 1t possible for the Const1tu- should remember from the negotiations com-
tional Assembly to appoint theme comrilittees, pleted recently at Kempton Park. 
technical committees and commissions. 1 These 
theme committees will indeed allow all members 
of the Constitutional Assembly, having been 
democratically elected to carry out this task , to 
participate in its work. They will be involved in 
consulting the broad masses of our people out­
side this Assembly, which will allow for inclusiv­
ity and grass-roots participation. 

The draft resolution also allows the setting up of 
technical committees and commissions to assist 
in the work of the theme committees. In ad­
dition to the technical committees, we also need 
to have a drafting committee to avoid a situation 
in which the same technical committees do the 
drafting. We move for the acceptance of this 
draft resolution. 

Mr R J RADUE: Mr Chairperson, we in the NP 
component of this Assembly also support the 
third draft resolution. This resolution author­
ises, amongst other things, the appointment of 

Those of us involved in Codesa and thereafter in 
the Multiparty Negotiating Process will recall 
that one of the problems we experienced when 
we set up technical committees was that when 
the politicians got together to resolve an issue, 
the temptation always existed, when the issue 
was too difficult to resolve, to defer it to the 
technical committee. The technical committee 
would then respond that the issue was actually a 
political one. So the lines got crossed. Mr Chair­
person, as you in particular will remember, this 
led to great delays, confusion and even enmity 
on occasion between the technical committees 
and the Negotiating Council. Let us not repeat 
that mistake. 

The second problem was always that of dead­
lines . According to this draft resolution we will 
be setting up theme committees, technical 
committees and various different groupings. 
However, let us not allow the deadline to 
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become the determining factor. Let us strive to 
achieve durability of the instrument we are 
creating. 

Members will recall that we have already had to 
amend our Constitution simply because when, at 
Kempton Park, it came to the discussion of and 
agreement on, for example, the Constitutional 
Court, we were so rushed that matters of great 
substance were determined on the back of an 
envelope because of the looming deadline. Let 
us not do that again now that we have the 
opportunity, the legitimacy and, hopefully, the 
expertise as well. 

Mr R K SIZANI: Mr Chairperson, the setting 
up of these commissions is very important. 
[Interjections.] It is imperative to the work of 
this Assembly, and we in the PAC do not have a 
problem with this, especially as this will encour­
age public participation. 

Debate concluded. I 
The CHAIRP,E SON OF. THE CONSTITU­

(b) that the necessary commissions and 
technical committees be appointed in 
terms of the Rules. 

Motion agreed to. 

FINANCIAL MANAGEMENT 

(Draft Resolution) 

Mrs BS MABANDLA: Mr Chairperson, I rise 
to move for the support of the draft resolution 
on financial management. This draft resolution 
provides appropriate management guidelines for 
the expenditure of the Constitutional Assembly. 
The system proposed by this resolution pro­
motes transparency and encourages accountabil­
ity. 

The CHAIRPERSON OF THE CONSTITU-
TIONAL ASSEMBLY: Order! I now call on 
the hon member Dr Geldenhuys. [Interjec­
tions.] I have Dr Geldenhuys on my list. [Inter­
jections.] The hon member Mr AG V Naidoo 
may proceed. 

TIONAL t}SSiEMBLY: I now mo e: PA~ ~ .AG ~ N IDO€P. Mr Ohairperson , I would 
t_ " l'(!i~e to eon ,atulats_you anti your Deputy on 

That, reg nl g the ap oi . tmen1 of commit- }_'.Our appoint ents and also compliment you on 
tees, techmca commi tees and omm1§si f, R ~ bfy ~6fes9i 1Ja~ ,fl.IRJ in which you are 
the Constitutional Assembly , conducting proceedings from the Chair. 

Noting: 

(a) the desirability of involving a broad 
cross-section of its members and 
experts in various fields in the drafting 
of the new constitutional text; and 

(b) the wide variety of issues to be covered 
in the new constitutional text, 

Resolves: 

That as part of the constitution-drafting 
framework-

(a) select committees (called theme 
committees) of the Constitutional 
Assembly , consisting of not more than 
30 members each, be appointed to deal 
with such themes of the new constitu­
tional text as the Constitutional Com­
mittee may determine; and 

Draft resolution No 4 refers to financial manage­
ment. The proposal on the table is that the 
Constitutional Assembly's expenses be recorded 
separately, that is, provision be made for a 
separate programme under the parliamentary 
budget. This will be in line with the fact that the 
expenses of the Senate are also recorded sep­
arately . 

If adopted , this will not mean an additional staff. 
The existing staff in the Finance Section will be 
able to keep separate records without having to 
employ additional staff . The main expenses will 
include the remuneration of staff, constitutional 
experts and advisers, travelling expenses, office 
equipment , furnitu re and fittings and other ser­
vices as provided by the parliamentary establish­
ment. It is important that reports on the 
financial affa irs of the Constitutional Assembly 
will be made available to a select committee of 
the Constitutional Assembly . 
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The NP supports this draft resolution. 

Mrs P DE LILLE: Mr Chairperson, the PAC 
also supports draft resolution No 4. However, 
we were surprised that there were no Budget 
allocations for the process, but we welcome this 
one because it will show that the CA is an 
independent, sovereign body and not just a 
substructure of the other Houses. 

Mr W S FELGATE: The IFP has pleasure ... 
(Interjections.] 

The CHAIRPERSON OF THE CONSTITU­
TIONAL ASSEMBLY: Order! 

Mr W S FELGATE: The IFP has pleasure in 
supporting the draft resolution as worded. 

Debate concluded. 

The CHAIRPERSON OF THE CONSTITU­
TIONAL ASSEMBLY: I now move: 

Rules Committee which was set up by the Con­
stitutional Assembly, resolved that the draft 
rules of the Constitutional Assembly be adopted 
on a provisional basis until amendments had 
been considered. The Rules Committee has 
considered amendments to the rules and would 
now like to have these rules, together with the 
amendments, adopted by the Constitutional 
Assembly itself. In this regard, we have a res­
olution which we will be putting forward once 
the discussion on the general report of the Rules 
Committee has been completed. In this regard 
there are a number of speakers who have indi­
cated that they wish to speak. 

Mrs G J FRASER-MOLEKETI: Comrade 
Chairperson, I rise on this occasion before this 
assembly in support of the amended Standing 
Rules of the Constitutional Assembly. 

The Rules and the amendments to the Rules 
That, in regard to financial manageme t, the attempt to reflect our priority, which is to ensure 
Constitutional Assembly that the process of constitution-making is a 
Resolves: participatory one and an overall inclusive one. 

· endr,ents, they are 
(a) That P n 6e or I xp Ja vicipation in the 

diture Cons Asfem . re, the C Rules them-
under a sep<!_mte progr;i me undler tluf T~flv~f 1 ~- he fe? tbT~ft g~ 'ii• ic formerly 
Parliamentary budget; I referred to as "strangers", in all m;etings of 

(b) that separate records be kept df Con- committees, commissions, technical committees 
stitutional Assembly expenditure; or any other body appointed by or on authority 

(c) that the functionaries to be account­
able for expenditure under this pro­
gramme be identified in consultation 
with the Department of State Expen­
diture; and 

(d) that reports on the financial affairs of 
the Constitutional Assembly be made 
at regular intervals to the relevant com­
mittee of the Constitutional Assembly 
by the Parliamentary Secretariat. 

Motion agreed to. 

REPORT OF RULES COMMITTEE OF 
CONSTITUTIONAL ASSEMBLY 

(Consideration of Report) 

The CHAIRPERSON OF THE CONSTITU­
TIONAL ASSEMBLY: Order! In this regard, I 
need to report that at its very first meeting, the 

of the Constitutional Assembly. 

A further principle which guided the Rules 
Committee was the principle of transparency. 
This is seen by the presence of the press, in 
addition to that of the public, at all deliberations 
of the structures of the Constitutional Assembly. 

I hereby move for the adoption of amendments 
following inputs from various members to the 
Standing Rules of the Constitutional Assembly 
which I believe will be setting us on the road to 
drafting a truly democratic constitution for our 
country. This will ensure the participation of 
every South African, if we as members of this 
Constitutional Assembly take our task of draft­
ing a constitution seriously. 

*Mr A VAN BREDA: Mr Chairperson, it is a 
pleasure for me to speak after the hon member 
Mrs Fraser-Moleketi, because she made a 
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remarkable contribution to the amendments to 
the Standing Rules, for which we want to thank 
her. 

It is not necessary to go into the principles again 
which were debated during the previous Order 
of the Day and agreed to. Our main task now is 
to adjust the Rules so as to give effect to the 
decisions that have already been taken. The 
Standing Rules for this Constitutional Assembly 
must be kept as flexible as possible so that the 
Constitutional Assembly does not serve the 
Standing Rules, but that the reverse is rather the 
case. We must therefore never hesitate to adapt 
the Standing Rules to make them serve this 
Constitutional Assembly and its committees. 
However, we must jealously guard against not 
amending the Rules out of political consider­
ations, because that would be a certain recipe 
for confrontation. 

other hand will make the election of a chairper­
son by the select committees possible. I do not 
want to debate the merits of this new principle, 
except to plead that the chairmanship of these 
select committees should not be regarded or 
treated as another paid position. The Constitu­
tional Assembly cannot afford a gravy-train 
perception right at the outset. 

*The most important amendment to the Rules is 
of course the establishment of the Constitutional 
Committee as contained in Rule 19A. In itself 
this is too large a committee to pay attention, in 
detail, to the co-ordination and monitoring of 
the activities of the various committees and 
commissions and the programming of meetings. 

Therefore, it is of particular importance that 
Rule 19A(6) makes provision that the Constitu­
tional Committee may appoint a management 
committee from among its own number to fulfil 

tThis report before us is the result of general functions of that kind. The fact that all political 
agreement reached in the steerin , committee. parties present in the Constitutional Assembly 
One could probably cross the t's a Id dot the i's will be able to serve on the management com­
differently, bu by and larl\ it makes sense, and mittee will not onlY, give it Ciedibility, but will 
therefore this Feport is acceptable. I R_iso giv~ onsi , erable~ tho ·ty. If there is any 

. . . neeo for a nip for this Constitutional 
An _important cleviation f om the fule J o hf R E~sj©ub'!y O liig I Twill!\ ib:e¢Qme clear in due 
Nat1o~al ~ssem ly and t at of tne Se ate 1s cours; · that Whip's function~ ·will and can be 
contamed m the 12ro osed new Rul • 35. A select . ' . . 

• ill b bl d I ct· 1 exercised under the direction of the manage-
committee w now e ena e to report irect y ment committee. 
to the Constitutional Committee, in essence a 
variation of an extended public committee, 
instead of following the time-consuming route of 
reporting to the Constitutional Assembly. My 
colleague who will speak later may highlight the 
need for the possible presentation of minority 

Mr Chairperson, I wish you and your Deputy 
Chairperson exceptional wisdom in the accom­
plishment of this enormous task that has been 
placed on your shoulders. 

reports as well. tWe support this draft resolution. 

The proposed addition to Rule 29 which will 
make it possible for select committees to sit at a 
venue other than the seat of Parliament may 
raise expectations with those who are consider­
ing the folly of moving Parliament. This is not a 
preparatory step in that direction. It is merely an 
effort to take a part of Parliament to the people 
from time to time. 

The large-scale implementation of this provision 
will, for practical reasons, be difficult because of 
the cost implications and the need to maintain a 
quorum here at Parliament. Rule 25 on the 

Mr W S FELGA TE: Mr Chairperson, the IFP is 
happy to support the rules as drawn up under 
the understanding that they are in a process of 
being further evolved. In particular we want to 
point to the fact that in constitution-writing it is 
going to be the instructions from the Constitu­
tional Committee to technical committees which 
actually drive the process forward. When those 
instructions are unanimous and there is no dif­
ficulty in reaching consensus in the Constitu­
tional Committee, then the process will go 
forward. But we still have to face the situation 
that in cases in which we cannot resolve issues in 
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the Constitutional Committee, major differ­
ences or major breakdowns in the process will 
obviously be referred to the Constitutional 
Assembly for resolution. 

However, there must also be a process by which 
minority views-not necessarily minority par­
ties-in the Constitutional Assembly can be 
empowered by going through a process of sub­
mitting those views to technical committees, so 
that when the debate takes place in this 
Assembly, it is a balanced debate which is 
technically supported on both sides of our argu­
ments. Therefore, we believe that the Rules 
Committee and the Constitutional Committee 
should pay particular attention to the develop­
ment of further rules which would govern the 
process and avoid the confrontations which 
would come out of disagreements which are not 
made manageable by a proper set of rules. 

expedite proceedings and seek consensus. That 
was a very good attitude and one that I hope will 
continue here. 

There were some bad aspects at the World 
Trade Centre and I think that the worst of that 
has been referred to a couple of times, and that 
is the question of speed at which we had to work 
sometimes. There was undue haste in some 
cases because of unrealistic target dates. This 
placed an unreasonable load on the workings of 
some of the technical committees and some of 
the important role-players. Really, Mr Chair­
person, at times persons such as yourself and 
others were expected to carry an almost in­
human load. I do not think that is fair, right or 
necessary. It is also a fact that documents 
became available very late and could not be 
properly studied. This resulted in shoddy and 
rushed decisions on some issues. I could talk 
from personal experience of several aspects, but 
I will not do so because I have limited time. We 
did it in too rushed a way. I want to come back 
to that in the end. 

Mr D H M GIBSON: Mr Chairperson, in view 
of the vehement opposition of Minister A ma! to 
lawyers, I must say that I am a little d~ fident 
about standing up and addressmg the r ouse . 
But let me assu e tlie'members that I am not multiparty 
doing so in my aapacity as a 1 •W er, s ! I am negotiations m tnat we do not Have 26 delega-
appearing neither prQ mica n , pro dea . I a3f TltJ6n b' , € li we56'.d h\tahlig'd<i[ ;lo slim our­
appearing as a politician pro patria. I selves down as a result of the decision of the 
The DP supports the proposed amendments, but peopl_e of South Africa. We do not have to r_each 
I would like to caution hon members about this sufficient consensus among all these delegations. 
question of the possible exclusion of the media We also have another advantage, we do not 
from deliberations. I think it is quite clear that have Mr Rajbansi with us. [Interjections.] w_e 
during this whole process, ever since the elec- can therefore be more focused and efficient m 
tions, all of us have stressed over and over again our conS!itution-making . 
the necessity for being all-inclusive and seeing to I would like to dwell for a moment on Rule 35, 
it that the public go along with us. The public which refers to reports being made available to 
can only do that if the media is there to hear and all members. We would like those reports to be 
to report, and I would caution that it can only be available in their original form and would like to 
by way of exception that we could consider be sure that they will not have been edited or 
excluding the media from the deliberations of censored by the time they come to ordinary 
these various committees. members. 

I think it is important for us to have a look at the 
lessons, good and bad, which we learned from 
the multiparty talks. Some of the good things 
were of course the very relaxed procedures 
which we had at the World Trade Centre. There 
was a spirit of give and take and a spirit of 
attempting to reach a compromise . We used 
technical and ad hoc committees in order to 

My final point is just a question of deadline. We 
have a two-year deadline for drawing the final 
blueprint or constitution that we have been 
empowered to do. I want to suggest that as time 
goes along we must consider whether the two­
year deadline is realistic. I really would not like 
to end up with a rushed or shoddy constitution, 
simply because we feel that we have to meet the 
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two-year deadline which was laid down in the 
Constitution. We have a five-year term, we are 
going to be here for that period and if we occupy 
a good proportion of that period in drawing up 
the Constitution, it will not be a bad thing. 

The CHAIRPERSON OF THE CONSTITU­
TIONAL ASSEMBLY: Order! Thank you, Mr 
Gibson. I should say that we now have less than 
two years. We have twenty months and a few 
weeks within which to draft the constitution. 
Your views will be noted and no doubt we may 
need to come back to that issue of time frames. 

consensus on the most important document in 
our country, namely the constitution. 

*When we consider the Rules, we notice that 
provision is also being made for committees to 
meet in places other than Cape Town. In other 
words, the constitutional process should, as it 
were, be taken to the people. We have no 
problem with that principle. On the contrary, we 
welcome it. 

Seen against the background of the deadline for 
the completion of the constitution, however, the 
fear arises that this could eventually cause a 

Mrs p DE LILLE: Mr Chairperson, we also want clash between the demands of the programme of 
to support the proposed amendment to the rules Parliament as an institution and those of the 
of the Constitutional Assembly. I just want to say Constitutional Assembly. We shall have to con­
to Mr Gibson that we are not only rid of the sider this very carefully in order to ensure that 
concept of sufficient consensus, but we must also there is no clash between these two pro­
leave behind the horse trading that took place at grammes. We shall also have to ensure that the 
the World Trade Centre and have a far more importance of one programme does not take 

h A f R 1 25 · preference over that of the other. It therefore transparent process ere. s .ar af u e . 1s 
concerned, we support the provis on that the beco~es clear that we _need to devote ~rther 
chairperson of the Selec~ Committees must be attention t_o the Rules m order to provide for 
elected, but we are also 0f the odinio~ aait these reqmrements. 

must not bi lected from one or twolpart1es ~l ~ e Jlnt to c0 gratulate tl'ie s eering committee 
t . on the report in its resent form and on the work 

Mr PW CO J'ZER: Mr ,e'ba1rperson, b@t1h1yfou Ri:: 11 1 11 bo c;,011 11 n>I G . 
' . v '' L ct-ua a e n ·u0ne oate . , ant to associate 

and the Deputy Chairperson refe. red to two If . h S y B d • · h' h 
basic principles in your openi g remarks: mys~ wit enator an re a m w1s mg t e 
Firstly , as you said , the process should be broad- Cha1rpers?n and the ~ eputy Chairperson ev~ry 

d d d d • t f t' • t' success with the very important task which hes ene an eepene m erms o par 1c1pa 10n. h d 
The Deputy Chairperson referred to the fact a ea · 
that this body should not be a mere rubber Debate concluded. 
stamp for what happens in the committees. In 
that context I want to address the subject that 
Mr Felgate referred to twice this afternoon , 
namely the question of minority reports. 

If we want to enable this institution to make a 
meaningful contribution once it gets the reports 
from the committees, I believe that we should 
make it possible fo r wide-ranging debates to take 
place in this Chamber, rather than go for minor­
ity reports which will immediately get a tag. We 
should also make it possible fo r amendments to 
be approved by this Assembly. I believe we 
should explore that avenue if we do not want to 
become embroiled in confrontational types of 
debates in which there are winners and losers. 
We cannot afford this while we are seeking 

ADOPTION OF DRAFT STANDING RULES 
FOR THE CONSTITUTIONAL ASSEMBLY 

(Draft Resolution) 

The CHAIRPERSON OF THE CONSTITU­
TIONAL ASSEMBLY: Order! The last leg of 
our work relates to the adoption of a resolution 
on the Rules . Hon members will note from the 
Order Paper that it has been suggested that the 
report be adopted . However, we would like to 
deviate from that and propose that the Consti­
tutional Assembly adopt a resolution which 
reads as follows: 

That the Draft Standing Rules fo r the Consti­
tutional Assembly, as amended in accordance 
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with the Report of the Rules Committee, be 
adopted. 

We are putting this forward, because the Con­
stitutional Assembly has not yet adopted the 
Draft Standing Rules. These were adopted by 
the Rules Committee. I would now like to 
propose that this draft resolution be formally 
adopted by the Constitutional Assembly. 

Mrs G J FRASER-MOLEKETI: Mr Chairper­
son, I rise to support the adoption of the draft 
resolution as presented by the Chair. 

Mr R P MEYER: Mr Chairperson, I also rise to 
support the draft resolution before us that the 
Draft Standing Rules for the Constitutional 
Assembly be adopted. I am doing so because I 
believe we have a set of Rules which will allow 
the kind of debate and the kind of work the 
Constitutional Assembly must do. 

so far in the constitutional sphere. I also think we 
will be more proud of the final product which this 
Constitutional Assembly will be drafting-not 
only as a constitution for future generations of 
South Africans, but also as an example for other 
countries as to how constitutional difficulties of 
this nature could be solved. 

For this reason we should like to wish the 
Constitutional Assembly well in its task. 

Mr W S FELGATE: Mr Chairperson, the IFP 
has the pleasure of supporting the motion as 
stated. 

Mr C W EGLIN: Mr Chairperson, the DP 
supports the draft resolution as the Chair has 
indicated. The fact that this CA has not 
endorsed its own draft rules has been high­
lighted by the Chairperson. In other words we 
have got all the structures in place, but at the 
moment we still have only draft rules. 

If we look back at the process we have been 
through, we see that it is true that the cd stitu- And I would urge that at the earliest possible 
tion that we now basicall cor of the opportunity the CA confirms its rules so there 
agreement on th ent of st confli · e s s of any of 
that brought us t as we e tdday. w oduce. 

For that reason nt Co ·on !hou -, ~I NSTITU-
not and cannot be measured properly, in t! e first lin, would have 
instance, as a technical document that m stan- thought that through this resolution that I will 
tially is a constitution. It is rather an accbrd or put forward once again, the CA would effec-
an agreement that resolves the conflict and tively be adopting the rules. 

problems of the past. The rules were put to the Rules Committee 

Now, we can sit down and start the work that we 
should actually do in regard to drafting a real 
constitution for the country. And that is the 
process we have adopted here today. 

*I think the Draft Standing Rules before us for 
the Constitutional Assembly provide for an 
orderly and responsible process, so that we can 
finally write a constitution of which all South 
Africans will be proud. 

Finally, in the past-perhaps even today-many 
people inside as well as outside this country had 
the perception that the composition and the 
problems of South Africa were of such a nature 
that there could not possibly be a constitution 
which could solve or contain them. However, I 
think we can be proud of what we have achieved 

when it first met. Fifty or 60 people did adopt 
those rules at that meeting on a provisional 
basis. We had not submitted those rules to the 
CA yet, for the CA itself to adopt them even on 
a provisional basis. We have now received a 
report from the Rules Committee in which they 
have given consideration to those rules, and 
have proposed amendments. 

This is now the report and we are moving the 
resolution that this CA adopt those rules in 
accordance with the report which we have just 
dealt with. It would be the CA adopting those 
rules and it could still all be on a provisional basis. 

Mrs PDE LILLE: Mr Chairperson, I also rise to 
support the draft resolution. 

Debate concluded. 
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The CHAIRPERSON OF THE CONSTITU­
TIONAL ASSEMBLY: I now want to read the 
draft resolution, as we have not been able to put 
it on the Order Paper for this meeting. It reads 
as follows: 

That the Draft Standing Rules for the Consti­
tutional Assembly, as amended in accordance 
with the Report of the Rules Committee, be 
adopted. 

Motion agreed to. 

Adjournment of meeting. 

The CHAIRPERSON OF THE CONSTITU­
TIONAL ASSEMBLY: That brings us to the 

end of our proceedings in the Constitutional 
Assembly. We are able to say that we will all be 
notified at the next meeting of the CA in due 
course. We have adopted rules and a report 
which says that we should meet on a regular 
basis. The Constitutional Committee will be 
meeting and it will work on the various issues as 
charged by the CA. 

We can say that we have put a constitution­
making process on a proper course and we hope 
that from now onwards these various structures 
will be firmly seized with the task of drafting the 
constitution. 

The meeting adjourned at 18:14. 

PARLIAMENT 
OF THE REPUBLIC OF SOUTH AFRICA 
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ANNOUNCEMENTS, TABLINGS AND 
COMMITTEE REPORTS 

ANNOUNCEMENTS: 

The Chairperson of the Constitutional 
Assembly: 

1. The following members have been 
appointed to serve on the Constitu­
tional Committee of the Constitutional 
Assembly, viz: 

Ackermann, C; Asma!, A K; Bhabha, 
M; Chabane, 0 C; Coetzer, P W 
(Alternate); De Beer, SJ (Alternate); 
De Lange, J H; De Lille, P (Alter­
nate); Du Toit, D C; Ebrahim, AG 
(Alternate); Eglin, CW; Felgate, W S; 
Fourie, A; Fraser-Moleketi, G J; Gin­
wala, F N; Gordhan, P J; Groenewald, 
PH (Alternate); Holomisa, SP; King, 

T J; Kgositsile, B; Kgoali, J L; Kota, Z 
A; Lekgoro, M K; Ligege, M G; 
Lockey, D; Mabandla, BS; Mahlangu, 
NJ; Makhanya, D W; Malatsi, D M 
(Alternate); Marais, PG (Alternate); 
Maree, J W (Alternate); Mchunu, ES; 
Meshoe, K R; Meyer, R P; Moosa, 
M V; Mtshali, L P; Mulder, C P; 
Mulder, PW A (Alternate); Myakaya­
ka-Manzini, Y L; Ngcuka, B T; 
Ngwane, LB; Nzimande, B E; Pahad, 
E G; Rabie, J A; Rabinowitz, R; 
Ramaphosa, C (Chairperson); Ri­
pinga, S S; Schoeman, SJ (Alternate); 
Schutte, D P A; Selfe, J (Alternate); 
Sifora, T V; Sizani, R K; Smit, P F; 
Steenkamp, P J (Alternate); Swane­
poel, L J (Alternate); Van Breda, A; 
Van Deventer, F J; Van Heerden, F J 
(Alternate); Viljoen, CL; Wessels, L 
(Deputy Chairperson). 

PARLIAMENT 
OF THE REPUBLIC OF SOUTH AFRICA 
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CONSTITUTIONAL ASSEMBLY 
RESOLUTIONS 

THE ESTABLISHMENT OF THEME 
COMMITTEES 

1. CHARACTER OF DEMOCRATIC STATE 

1.1 Preamble of the Constitution 

1.2 Matters dealing with the establishment of a 
single sovereign state, common citizenship, 
democracy and equality (Constitutional Prin­
ciple I) 

1.3 The supremacy of the Constitution, binding 
on all organs of State (Constitutional Principle 
IV) 

1.4 Matters dealing with representative govern­
ment, regular elections, suffrage1 and propor­
tional representation. (Constitutional Principle 
VIII) 

2.6 Democratic representation at every level of 
government-without derogating from the role 
of chieftainship (Constitutional Principle XVII) 

2.7 National Assembly, the Senate and Parlia­
ment in general 

2.8 The Electoral System 

2.9 Matters dealing with the constitution, status 
and role of traditional leadership (Constitutional 
Principles XIII) 

2.10 Traditional Leaders 

2.11 The Executive 

3. RELATIONSHIP BETWEEN LEVELS OF 
GOVERNMENT 

3.1 The details and nature of the relationship 
(Constitutional Principle XVI and XVII) 

3.2 Local Government in context of Constitu­
tional Principle XXIV 

3.3 Establishment of Provincial government 

and acco ini . ( 1 ons Ii, m powers of local 
Principle 

OF THE REP-1 1B1 IC.QE. OUTH AFRI A . 
and symbols 3.5 t eg1slati e competenc of Provmces and 

r 
1. 7 Citizenship and franchise 

1.8 Matter dealing with the separation of powers 
etc (Constitutional Principle VI) 

2. STRUCTURE OF GOVERNMENT 

2.1 Matter dealing with the separation of powers 
etc ( Constitutional Principle VI) 

2.2 The adherence to formal legislative pro­
cedures by legislative organs (Constitutional 
Principle X) 

2.3 Participation of minority political parties in 
legislative process in manner consistent with 
democracy ( Constitutional Principle XIV) 

2.4 Amendments to Constitution require special 
procedures involving special majorities (Consti­
tutional Principle XV) 

2.5 Structure of Government at national, pro­
vincial and local levels (Constitutional Principle 
XVI) 

concurrency 

4. FUNDAMENTAL RIGHTS 

4.1 The enjoyment of fundamental rights by 
all- entrenchment in Constitution etc (Consti­
tutional Principle II) 

4.2 The prohibition of racial, gender etc discrim­
ination and the promotion of equality and nat­
ional unity ( Constitutional Principle III) 

4.3 The diversity of language and culture to be 
recognised-promotion and encouragement 
(Constitutional Principle XI) 

4.4 The collective rights of self-determination, 
civil society and free association ( Constitutional 
Principle XII) 

4.5 The right to form trade union and collective 
bargaining (Constitutional Principle XVIII) 

4.6 Community self-determination based on cul­
tural and language heritage (Constitutional Prin­
ciple XXXIV) 
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4.7 Protection and enforcement of fundamental 
rights 

4.8 First, second and third generation rights 

4.9 Relationship of various Charters of Rights to 
the Bill of Rights 

5. JUDICIARY AND LEGAL SYSTEMS 

5.1 Matter dealing with qualities of judiciary and 
enforcement of Constitution (Constitutional 
Principle VII) 

5.2 The institution, status and role of traditional 
leadership and indigenous law (Constitutional 
Principle XIII) 

5.3 Judicial functions, appointment of judges, 
Judicial Services Commission and Constitutional 
Court 

5.4 Traditional authorities 

6. SPECIALISED STRUCTURES OF GOV­
ERNMENT 

Constitution will be relevant under a permanent 
Constitution. Finally, international and com­
parative experiences can be discussed under any 
of the themes identified above. 

The above categories are to be treated as a 
guideline and not adhered to mechanically. 
Theme Committees may establish Commissions 
on special topics. It is further proposed that 
certain principles and topics (for example; Con­
stitutional Principle XXXIV dealing with com­
munity self-determination) may be discussed in 
more than one theme committee. 

It is also proposed that Theme Committee 1 
(Character of the Democratic State) be dealt 
with as a matter of priority. 

THE PROCESS AND FRAMEWORK FOR 
THE DRAFTING OF THE NEW CONSTITU­

TIONAL TEXT 

1. INTRODUCTION 
6.1 The independence and impartiality ! f the 
Public Service Commission, Reserve Ba~k and Set out below are. pr~posals f?r a broad fra~e-
the Public Protector (Constitut10nal Principle work for the const1tut10n-makmg process. While 
XXIX) t o ~~ timescale liave yei oee-tjee0mmended, 

pnno1ples for gm ing\ he rne.ess are dealt with. 
6.2 The status an role of publi service (Con-
stitutional Principle XXX) /(/' OF T2i E!SliEJiR (G0fDEJ1lNES AFRICA 

6.3 The performanc.e of functions of olice , 
military and intelligence to be in the ndtional 
interest (Constitutional Principle XXXI) 

6.4 Auditor-General, Reserve Bank and the 
Financial and Fiscal Commission 

6.5 Establishment, powers and function of the 
Public Service Commission and Public Service 

6.6 Powers and function of the Public Protector, 
Human Rights Commission, Gender Commis­
sion and the Commission on Restitution of Land 
Rights 

6. 7 Traditional authorities 

6.8 South African Elections Commission (for­
merly IEC) 

NOTE :There are other issues such as transit­
ional provisions and the reception of inter­
national Jaw into our domestic Jaw which do not 
lend themselves very easily to allocation to a 
Theme Committee, and will have to be dealt by 
the Constitutional Committee of the Assembly. 
Not all of the structures under the Interim 

2.1 Open debate in the Constitutional Assembly 

2.1.1 All elected representatives in the Consti­
tutional Assembly should be directly involved in 
the constitution-making process. Open debate 
will afford members the opportunity to follow 
the process and participate in it. 

2.1.2 A measure of informality during proceed­
ings in the Constitutional Assembly would 
encourage members to participate in debates. 
Further recommendations with regard to the 
structure of debate will be made at the next 
meeting of the Constitutional Assembly . 

2.2 Integrated process 

The new constitution should be the result of a 
process which integrates the ideas of political 
parties represented in the Constitutional 
Assembly, civil society and the broader public. 

2.3 Transparent Process 

Meetings of the Constitutional Assembly and 
itsstructures will, subject to the provisions of 
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Rule 17 A of the Standing Rules, be open to the 
public and the media. 

3. PROCESS 

3.,1 Public Participation 

3.1.1 There should be a programme for en­
suring maximum public participation in the 
constitution-making process. Mechanisms for 
promoting public participation, including public 
fora, distribution of information bulletins and 
appropriate media strategies, should be 
employed. 

3.1.2 Public fora should be held in all Provinces, 
specific attention being given to the population 
in rural and underdeveloped areas. 

of the country. The media would play a vital role 
in the process of drafting this constitution. There 
is therefore a need for a clear media strategy. 

3.2.2 The underlying principles that should 
inform the media strategy have already been 
identified in the debates of the Constitutional 
Assembly. They are; transparency, democratic 
accountability and public involvement and par­
ticipation in the process of drafting a new con­
stitution. 

3.2.3 In terms of the principle of transparency 
and democratic accountability, the media is 
allowed to witness and report on the proceed­
ings of the Constitutional Assembly, the Con­
stitutional Committee, theme committees, 
commissions and public hearings. In this regard, 
the media should as far as possible be accommo­
dated at each of these meetings and provided 
with the necessary documentation. 

3.1.3 Some fora would be targeted at specific 
sectors of the community while others could be 
broad-based and reach out to all members of the 
public. Appropriate mechanisms for collecting 
views at such broad based fora should be 3.2.4 In addition to reporting on proceedings, 
employed. the media can and should play a more direct role 

I in the process. This stems from the fact that the 
3.1.4 There should be co-ordinati n in all prov- media, both electronic and print, enjoy a direct 
inces for t ccess community liaison relationship with the public. It may therefore be 
program e Gon al Asse · c~~ t< €nter into a relation-
have to w ifh a n f pbopl ~ h!1would allow it to 
isations a titutio th co e an ml\or the expression 
facilitate rocess effr ctiv - EO 1ny~ 0 t1t,ut10nr. J.fhis would ensure 
isation O public ora . Assistance l nd 1that thert is public 'dei-i~t~ '~nd participation. 
co-operation will be sought from the structures . 
of provincial and local govemmen . 3.3 Role of theme comrmttees 

3.1.5 Members of the Constitutional Assembly 
will be invited to participate in public fora 
dealing with various themes and constitutional 
issues. Schedules for such public fora will be 
compiled by the Administration after consul­
tation with the Management Committee. 

3.1.6 The Administration will need to compile 
regular information bulletins for the purpose of 
informing the public of the constitution-making 
process and stimulating their interest and par­
ticipation. 

3.1.7 In addition to the canvassing of public 
views by means of public fora, the Administra­
tion is in the process of establishing a liaison 
desk. 

3.2 Media 

3.2.1 There appears to be general consensus that 
the new constitution should be a living docu­
ment that can and must be owned by the people 

3.3.1 Theme committees should be responsible 
for the in-depth examination of constitutional 
matters which fall within the scope of the Con­
stitutional Assembly mandate. Theme commit­
tees should submit regular reports to the 
Management Committee for processing and dis­
cussion by the Constitutional Committee. 

3.3.2 It is suggested that the structure of the 
theme committee reports will include: 

(a) issues in respect of which there was 
agreement, 

(b) issues in respect of which there was no 
agreement, and 

(c) recommendations of the committee. 

3.4 Debate in the Constitutional Assembly 

The Constitutional Assembly is responsible for 
finally deciding on the new constitutional text. 
Its structures exist for the purpose of facilitating 
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the decision-making process of the Constitu­
tional Assembly. 

3.5 Processing by the Constitutional Committee 

The Constitutional Committee will receive and 
consider reports of the theme committees to be 
tabled in the Constitutional Assembly. This will 
facilitate the decision-making process in the 
Constitutional Assembly. 

4. STRUCTURES 

4.1 Constitutional Committee 

The Constitutional Committee has been estab­
lished and has met on three occasions. This 
Committee has also appointed a Management 
Committee from amongst its members. 

4.2 Management Committee 

4.2.1 A Management Committee consisting of 
12 members has been established. The compo­
sition is as follows; 3 ANC, 2 NP, 1 PAC, 1 
ACDP, 1 DP, 1 FF, 1 IFP, the Chairpersdn and 
Deputy Chairperson of the Constitub onal 
Assembly. 

4.3.2 Each theme committee should have a core 
group of no more than 6 or 7 members who will 
be responsible for managing and co-ordinating 
the work programme of the theme committee. 

4.3.3 Functions of the theme committees will 
include the following: 

(a) Receiving and collating views from the 
broader community on the Constitution; 

(b) Receiving submissions from the political 
parties; 

(c) Developing and processing these con­
cepts and views; 

( d) Referring processed views for technical 
drafting; 

( e) Submitting the processed concepts in the 
form of reports to the Constitutional 
Committee for debate in the Consti­
tutional Assembly. 

4.3.4 A manager and managing secretary will be 
appointed and allocated to each theme commit­
tee and will be responsible for providing it with 
the necessagr l},port ~ rvices. 

4.?.2 It is suggested t . at the Management Com- 2'.3 .5: Dllring iielib!!r<}1i~m£,. ~ e committees 
m1tte_e should attend to process a d ~ot sud stan- ·1 have t e se ices O echnical experts. 
live issues. Its tas should als mclu e t~ F T REPU LI( F SO H AFRICA 
following: I 4.4 Technical Committees 

(a) preparing agendas for Constit~tional 4.4.1 It is suggested that technical committees 
Committee meetings; should consist of up to three members. Each 

(b) preparing reports to be considered by the 
Constitutional Committee ; 

(c) co-ordinating the activities of the theme 
committees; 

( d) co-ordinating the activities of all struc­
tures of Constitutional Assembly ; 

(e) attending , between meetings of the Con­
stitutional Committee, to the day-to-day 
management and overseeing of develop­
ments in the structures . 

4.3 Theme Committees 

4.3.1 Theme committees will be made up of 
thirty Constitutional Assembly members , or 
such smaller number as decided by the Consti­
tutional Committee , in accordance with the pro­
visions of Rule 23 of the Standing Rules . The 
chairperson of a theme committee shall be 
elected from amongst its members . 

theme committee should be assisted by a tech­
nical committee. However because of the range 
of issues each theme committee may be required 
to address , membership of these technical com­
mittees may vary from time to time depending 
on the issue at hand. 

4.4.2 The Administration is in the process of 
compiling a database of legal experts to be used 
to provide more specialised assistance when 
required. 

4.4.3 The functions of technical committees will 
be to give technical advice to the theme commit­
tees at their meetings and to provide drafting 
facilities. 

4.4.4 Members of technical committees need not 
be employed on a full time basis. 

4.5 Independent Panel of Constitutional Experts 

An Independent Panel of Constitutional Experts 
will be established in terms of the Provisions of 
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section 72 of the Constitution (Act No 200 of 
1993). 
4.6 Commissions 

4.6.1 Commissions may be appointed by resol­
ution of the Constitutional Assembly, to inves­
tigate any specific matter or issue. 
4.6.2 The terms of reference of such commission 
shall be determined by the Constitutional 
Assembly. 
4.6.3 The Administration shall be responsible 
for providing administrative support services to 
these commissions. 
5. TIME FRAMES 

5.1 Having regard to constraints of time, it is 
recommended that the theme committees be 
appointed as soon as possible and start function­
ing at the earliest opportunity thereafter. 
5.2 The Constitutional Assembly will, on a 
continuous basis, consider and review the man­
dates of theme committees. 

6. PROGRAMME OF WORK 

6.1 The Constitutional Assembly shall deter­
mine its own programme with due regard to the 
programme of Parliament. 

6.2 The Constitutional Assembly and the Con­
stitutional Committee shall meet on alternate 
Mondays. The Management Committee is pres­
ently considering the work programme of the 
Constitutional Assembly and will report on that 
at the next sitting. 

7. EVALUATION/ASSESSMENT 

It is recommended that the constitution-making 
process be continuously evaluated. This evalu­
ation system will ensure that the process is 
effective and will allow for appropriate adjust­
ments. 

PARLIAMENT 
OF THE REPUBLIC OF SOUTH AFRICA 
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PROCEEDINGS OF THE CONSTITUTIONAL 
ASSEMBLY 

Members assembled in the Chamber of the 
National Assembly at 14:18. 
The Chairperson requested members to observe 
a moment of silence for prayers or meditation. 

ADOPTION OF REPORT OF 
CONSTITUTIONAL COMMITTEE 

(Draft Resolution) 

The CHAIRPERSON OF THE CONSTITU­
TIONAL ASSEMBLY: At our last meeting of 
this Constitutional Assembly we adopted a num­
ber of resolutions on the constitution-making 
process. The Assembly also established a Con­
stitutional Committee and instructed this com­
mittee to work on an outline which would set out 
the framework for the constitution-making pro-
cess. 

tioning by 19 September. At that particular 
juncture the theme committees will be asked to 
establish management committees or a core 
group that will actually manage the process of 
those particular theme committees and will, 
furthermore, be called on to draft and formulate 
their own programme and objectives as they see 
them. 

*The second leg of the report which the hon the 
Chairperson submitted to the Constitutional 
Assembly deals with the process and the frame­
work. As he and others have indicated, the aim 
is to make for open, informal, relaxed and 
constructive debate. 

tl would like to focus on three aspects and make 
some comments relating to those three interre­
lated aspects in particular. This has to do with 
the Management Committee-I refer to para­
graph 4.2-the theme committees and the tech­
nical committees in paragraph 4.4. It has been 
clearly established and highlighted in this report 

The Constitutional Committe~ has met a few that the Management Committee will attend to 
times and has d ted on t ssues ·t was the rocess. The Mana ement Committee will, 
directed to deal is now a to pr ent ubstantive 
report and I be at copie that ep e commit-
have been circul e are 9 g to k t . e or the 
Deputy Chairp , Mr Leo Wess s, o 1:11 be the 
present the report to this Assembly, whe after responsibility of the theme committees and 
we shall give members an opportunity to make the Constitutional Committee. 
inputs with regard to the report. 

The main objective of our meeting today is to 
deliberate on the report and to determine 
whether the Assembly can see its way clear to 
adopting the proposals that have been put for­
ward. 

*The DEPUTY CHAIRPERSON OF THE 
CONSTITUTIONAL ASSEMBLY: Mr Chair­
person, honoured colleagues, the report which is 
placed before you today is a continuation of the 
deliberations of the Constitutional Committee 
and basically consists of two parts. I just want to 
refer to a few elements of each of these com­
ponents. 

Firstly I want to refer to the composition of the 
theme committees. As hon members are aware 
the objective is that the theme committees will 
perform the in-depth work with regard to the 
development of the Constitution. 

tHowever, it is foreseen-and we would love to 
see-that these theme committees will be func-

Right at the outset I want to say that in the 
course of the debate or after the conclusion of 
the debate, an amendment will be moved in 
consequence of a discussion this morning by the 
Management Committee, to establish the fact 
that the theme committees will be made up of 
not more that 30 members, as stipulated in the 
report. At this moment it stipulates that the 
theme committees will be made up of 30 mem­
bers of the Constitutional Assembly. However, 
that amendment will be moved by one of the 
members of the Management Committee. 

One should, however, read what is set out 
regarding the theme and the technical commit­
tees in tandem with one another. Clearly it is the 
responsibility of the theme committees, which 
will comprise members from this Constitutional 
Assembly, to formulate the decisions. 

The technical committees will be there to assist, 
advise and guide when called upon to do so. We 
have in the past had the experience that similar 



127 MONDAY, 5 SEPTEMBER 1994 128 

committees referred their differences to the 
technical committees to be resolved through 
technical assistance. However, it has been 
clearly established that the theme committees 
will conduct their business. They will do the 
deliberations and the negotiations, and will be 
guided and assisted by the technical committees. 

Finally, I wish to highlight one point, and that is 
paragraph 4.5, which deals with the Indepen­
dent Panel of Constitutional Experts. This par­
ticular paragraph in the report is clearly 
governed by a relevant section of the Constitu­
tion. The panel of experts has at this moment 
not yet been established, but it is our intention 
to do so. Nominations have already been called, 
and we have received a wide variety of these. 

practices of the Constitutional Assembly and its 
substructures are extremely encouraging in 
this regard. We trust that this will be sustained 
throughout this process. 

The second emphasis is on an integrated and 
inclusive approach. In a country where we 
still-notwithstanding the fact that we sit in the 
same portals, politically speaking-have a fair 
amount of suspicion and apprehension about 
each other's political motives, this commitment 
to an integrated approach which allows all sec­
tions of our society to contribute to the drafting 
process, and an emphasis on inclusiveness, is 
one which needs constant reminder and empha­
sis. 

The exact function of the Independent Panel of Perhaps most important is the emphasis that the 
Constitutional Experts has as yet not been high- elected constitution-making body be the key 
lighted, and no debate has been conducted on determinant of how this process starts and where 
the issue. Therefore, the debate has not been it should ultimately end. That body is the Con­
exhausted at all. However, it is clear that the stitutional Assembly itself. It is vital that this 
panel members will on the one hand receive structure, which our people have fought for for 
documentation and view proceel:!ings of the so many years, remains at the centre of this 
Constitutional AssemblY,, and on tie other hand process, and that it should at no stage be mar-
listen to other relevant i:liscussiods and topics. ginalised by any of its substructures. 
Those hon members who nave not I et su6mitted . 
the. noffil·n t"ons a d J,. • h d In that sense the framework tlocument descnbes 

1r a 1 , n SW/Ill 1s o o so, are h u n • • 1 A, bl · · h fl 
ad · d to ·mmed" t I ow tue ,cO stltutiona rt'Ssem y 1s, m t e rst vise ac rn e y. • ,h • · · d 

7, OF THE RE P\~\ p e , otr·e.5 ~18t/:#o F0 1ct e pro~sses an 
Mr P J GORDHAN: Mr ChaifPerson, col- debates on tlie vanous aspects that will eventu­
leagues and comrades, may I firstly compliment ally find their way within the Constitution of this 
the Chairperson and his deputy fot having been country. Secondly, it describes the process 
able to steer this process to the point where the through which sub-structures for example the 
Constitutional Assembly is today in a position to Constitutional Committee or the Management 
launch the process of drafting the new constitu- Committee itself, will process the various 
tion for our country. debates and the crucial issues that will arise from 

The report of the Constitutional Committee, 
which is before us, has both a process and a 
preliminary substantive element. This is because 
the framework and process section of the report 
outlines how the process will actually work, 
whereas the designations of the committees indi­
cate the subject that each of these theme com­
mittees will look into. As members of this 
Assembly, each of us will be required to partic­
ipate in the drafting process itself. I believe that 
both these elements lay a very positive basis, 
and hopefully, an optimistic start to the process 
of drafting the constitution. 

Another important aspect in the report is the 
emphasis that it places on the need for openness 
and transparency. Whilst these have become 
buzz words of the current political period, the 

those debates, before those matters are referred 
to the Constitutional Assembly for further 
debate and, hopefully, adoption or new instruc­
tions to its substructures. 

In other words, the Constitutional Assembly 
remains a sovereign structure that will initiate 
these processes. Hopefully, having gone through 
the various structures of the Constitutional 
Assembly, we will determine the final outcome 
of the contents of the document that will be the 
new constitution of our country. 

In this regard, the Constitutional Assembly has 
to date successfully established the various struc­
tures that will manage and steer this process. 
They are the Constitutional Committee, which 
has met on a few occasions and is finding its feet; 
the Management Committee, which has just 
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been installed; and the Administration, that 
seems to be working with increasing efficiency. 

However, today we are also launching into a 
second part, namely what we might call the 
outreach part of this programme. The Theme 
Committee will be the outreach structure which 
will help us to link with the rest of our society 
and will enable people in various parts of our 
country to contribute to this process. Thus the 
theme committees will be formally launched. 
We are excited by the fact that the Deputy 
Chairperson said we would see this process 
beginning no later than the 19th of this month. 
Each of us needs to give serious thought to how 
we can contribute to the theme committees in 

We shall have to give new content to what a 
democratic system of government actually 
means in our current context and to how we 
should promote gender and racial equality in a 
society that will still take decades to remove the 
inequalities that we have inherited. 

Under the fourth constitutional principle we are 
required to entrench in the new constitution the 
supremacy of the constitution itself, over all 
organs of society and all levels of government. 
In that sense we are required to extend the 
experience that we will gain over the next few 
years in enjoying the supremacy of the current 
Constitution and to investigate ways and means 
of actually improving that. 

helping to manage and steer that process, ensur- The eighth constitutional principle requires us to 
ing that we become facilitators for public partici- investigate the concept of a representative gov­
pation in the process. ernment. What does this actually mean? Does it 

These theme committees are vehicles for both merely mean a government elected once in 
every five years or does it go beyond that? What 

public participation and the participation of substructures do we require in a representative 
party-political groups and interest groups. As we government and how do we ensure that people 
ha~e _said, in the fir~t instanc~ they will_ ' e the have access to this government and an ability to 
rec1p1ents of contestmg and divergent v1er s on impact upon its decisions? 
various subjects. It w1ll be their task to isolate 
these views, to find e@mmon grmmd wheJe that !What oo e mean Br Im. rultip,art oemocracy? 
is possible and t0 @cess key issues in uch a Ho uo 11B: ~11/iUJ:l. tml't~ ifferen political voices 
way that we can constructively,;p:anag11 that have an existence in our counti:x while at the 
debate here. ~ OF Ts~ B- fM 1sJili g5 t: 1Af~tf\ Fd&1Cn t become 

victims of a minority veto? 
We should constantly remind ourselves @f the 
warning that technical experts should nol take How regular should regular elections be, is 
over this process. Whilst they have the task of another important question. What should our 
supporting and guiding the theme committees future system be in these elections? Should it be 
and the Constitutional Assembly itself, they the proportional representational system that we 
should not become a substitute for political have had to date? Or should we begin to inves­
debate and discussion. tigate other mixes between the proportional 

In this context, let me briefly scan the various 
snbthernes that the first theme committee will be 
required to investigate. This theme committee, 
entitled "Character of Democratic State", will 
have to look into the quality of the South 
African democracy that will be entrenched in 
the new constitution. In this section we will have 
to set out the basic tenets of the new democracy 
in our country. 

Under the first constitutional principle we shall 
be required to investigate the nature of the 
single, sovereign state that we will have in South 
Africa and the impact that this concept of a 
single, sovereign state will have on intergovern­
mental relationships and on other relationships 
within our society. 

representation system and other systems? An 
obvious deficiency that it has is that it does not 
assign constituencies to each of us. 

Under Constitutional Principle IX, we are 
required to entrench the freedom of information 
in order that Government and administration 
remain open and accountable to the public. How 
best to achieve this is a task that the theme 
committee will have to look into. 

The name of the State is also open for grabs. 
Those who are advocates of Azania, or any 
equivalent, are now welcome to stake their 
claim, and to raise debates around those issues 
in order that we can come to a new consensus on 
a vital matter. A new flag and anthem will also 
be subjects that this theme committee, either 
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through a commission or some similar structure, 
will be required to go into. 

However, one of the most important issues that 
this theme committee will have to look into is 
the question of the separation of powers. What 
does it actually mean to say that there will be a 
separation of powers, as Constitutional Principle 
VI says, between the legislature, the judiciary 
and the executive authority? What checks and 
balances do we create within our country? What 
is the interrelationship between these struc­
tures? These are obvious questions which arise. 
How do we ensure maximum accountability and 
responsiveness in this context, and not crudify 
the concept of separation of powers? 

Finally, let us also draw some general lessons 
from our previous experiences in negotiating a 
constitution. Perhaps one of the first we will 
have to look into ourselves is the relationship 

I will restrict myself to remarks to a specific 
theme committee. The NP accepts its full 
responsibility to participate in the theme com­
mittee dealing with the relationship between the 
various levels of government with full acknowl­
edgement of its importance. Obviously, we will 
play our role in the spirit of the negotiated 
settlement, bearing in mind the constitutional 
principles that have been agreed to. We regard 
those principles as very strict guidelines in the 
process of negotiation. 

Constitutional Principle XVI states categorically 
that: 

Government shall be structured at national, 
provincial and local levels. 

Furthermore, Constitutional Principle XXVII 
states: 

between governing and drafting the new consti- A Financial and Fiscal Commission, in which 
tution. Quite clearly, we have lessons to learn each province shall be represented, shall rec-
from the current period and how we translate d · bl fi al d fi · 1 all 
those lessons into the new constitutl ion is a vital ommen eqmta e sc an nancia oca-

tions to the provincial and local governments 
challenge that we face. from revenue collected nationally, after tak-

How do we Reep our people in constitueneies R · · al interest, econ-
informed, not only as oistant part ,, ers, but o provinces as well 
as co-partidpa ts in this wocess? That is also a as the population and de elopment needs, 
crucial challeq_ e and one we da~1

1
e n~ Ffai i!I RE p ~~jQisJ,rilit~ ~SRO,t\~i\li).t!j.'~s and other legit-

answering. imate interests of each of the provinces. 

Finally , how do we keep this procyss inclusive? This I regard as the single most important 
How we accommodate divergent views and sus- guideline. What I read into this, is that 
tain all interests, so that the final product is a co-responsibility should be established right 
product of all South Africans, is a primary from the start, not only with regard to the 
challenge that we all have to tackle. [Applause .] collection of revenue, but also with regard to the 

The CHAIRPERSON OF THE CONSTITU­
TIONAL ASSEMBLY: Thank you, Mr Gord­
han. Your reference to Azania seemed to elicit 
quite a lot of excitement amongst members. I 
am sure that it will be taken up in motion form 
by a few other people . Could we ask Mr Fourie 
to address us. 

Mr A FOURIE: Mr Chairperson, if you will 
bear with me, the eve of the Jewish New Year 
begins this evening, on 5 September, and so the 
first day of the new year is tomorrow and the 
second on 7 September. The eve of Yorn Kippur 
is on the 14th, the Day of Atonement on the 
15th and the Day of the Fast on the 16th. In 
acknowledgement of our diversity in South 
Africa, the NP wishes all our South African 
Jewish friends a happy and peaceful new year. 

distribution and spending thereof. 

We will have to deal with the contents of Chap­
ter 9 of the Constitution. It refers to a variety of 
subjects, namely the establishment of the prov­
inces, their areas of jurisdiction, their legislative 
powers, their supremacy, their elections, the 
roles of their Executive Councils and the Prem­
iers, their finances and the Commission on Pro­
vincial Government. Most of these matters are 
in progress at present, and cognisance will have 
to be taken of that. At this stage we would like 
to urge all powers to assist in getting our prov­
inces functioning . Of course, in dealing with the 
provinces, these matters will have to be dealt 
with in relation to Schedule 6, which refers to 
the legislative competence of the various prov­
inces. 
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Secondly, the whole issue with regard to local 
government is dealt with in section XXIV of the 
Constitutional Principles. Here one also finds 
very strict, but straightforward guidelines , and I 
quote : 

A framework for local government powers, 
functions and structures shall be set out in the 
Constitution. The comprehensive powers, 
functions and other features of local govern­
ment shall be set out in parliamentary statutes 
or in provincial legislation or in both. 

The entire Chapter 10 also refers to local gov­
ernment. 

Obviously a Jot of work still lies ahead. I would 
like to caution hon members and remind them of 
the old saying that "Rome was not built in one 
day" . Let us therefore not behave like fools and 
rush in where angels fear to tread. 

If I may interrupt myself, I would venture to 
advise hon members to implement the transit­
ional arrangements, as set out in the Act, and to 
tread warily to ensure a sound foundat on for 
good local government. 

In conclusion, I would like to repeat that 
sincerely hope ;hav we do no reinvent tlie 
wheel. Codesa a tl t e World T ad Cen re was 

these. It was a compromise document. It was 
drafted under pressure. In its favour, it did at 
least bring us this far , but over many of the 
unsettled issues there is , even now, a simmering 
discontent. 

Although the rules for redrafting the Constitu­
tion are an improvement on those at Kempton 
Park, focal issues, such as powers for the prov­
inces and traditional authorities may well still 
result in a deadlock. Events in recent months 
have shown these to be of general concern to the 
entire country . They have also given a clear 
indication of the value of proceeding with inter­
national mediation to help resolve our prob­
lems. 

The way in which the Constitution provides for 
powers to be subdivided between the central 
Government and the provinces, is creating a 
major snarl-up in the implementation of the 
RDP. In KwaZulu-Natal, for example, there are 
four different types of laws which must be sorted 
out in the process of rationalisation, and they 
involve the Department of Constitutional 
Affairs, the Commission on Provincial Govern­
ment, the Department for the Public Service and 
~drii'l'nistra9on anq ~ hos o~lega advisors and 
otlieF departmen s. V 

n?t a dream. I li0R, it was po a nig tmaw- Tl-Iii KW!l3ul.u.HS!a al fuls.e aw av.€, firstly, laws 
either! Whe_n Pa_rhament. fi~st m~t, I ev~ry previously administered by KwaZulu-Natal 
speaker at this podmm was Jubilant with e~c1te- under the Joint Executive Authority, secondly, 
ment, _ and full of praise for the negotiated provincial ordinances, thirdly, laws of the 
Constitution that br~mght ~s here after the first Republic which were administered on an agency 
nonracial, democratic elections. Let us bmld on basis and, fourthly, Jaws administered by the 
that. Let us not destroy the good work that has Republic of South Africa, but regarded now as 
been done. being in the competence of the provinces. 

Dr R RABINOWITZ: Mr Chairperson, fellow The teasing out of these laws and their imple­
members, as a Jewish South African I would like mentation is being delayed in KwaZulu-Natal, 
to thank the hon member Mr Fourie for his kind as well as the other eight provinces in which a 
wishes . As a member of the IFP, I wish to similar, but not the same, process must occur 
extend the same good wishes to the entire asymmetrically. If one works out the combi-
Jewish community of South Africa. nations and permutations of four groups of 
We have many objectives as we rewrite South people, involved in assigning four different 
Africa's final constitution, but three of our most groups of laws, numbering hundreds in nine 
urgent objectives relate, firstly, to the plural provinces, one need not wonder why the process 
nature of the South African society, secondly, to of rationalisation is taking so long, and why the 
the creation of an effective avenue through implementation of the RDP is being delayed, to 
which the RDP can be implemented and, say nothing about the efficient government of 
thirdly, to facilitate peace, which goes hand in the country. 
hand with reconciliation and addressing the 
needs of the people. 

The negotiations at Kempton Park produced a 
constitution which did not cater fully for any of 

The other major issue is that of peace. Referring 
again to KwaZulu-Natal, that region is fortunate 
in retaining strong traditional values. It gives the 
people of that region the kind of community, 
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traditions and identity which Alan Paton 
lamented the loss of in Cry the Beloved Country. 
In that book, he pointed out not only the 
dangers of apartheid, but also the sadness of 
urbanisation and loss of identity. This is linked 
to the weakening of Ubuntu which is the culture 
of respect common to all Africans. Reconciling 
these traditional values with modern democracy 
and legitimacy is a sensitive and highly import­
ant issue. 

anisms. It also means that the concerns of our 
people should be taken seriously. Accordingly, 
people should not only be heard, but we must 
deliberate seriously on the needs and concerns 
articulated by our people. An important aspect 
of our deliberations will be the conceptualisation 
of a bill of rights or a charter of rights. 

The challenge we will face in this regard is 
whether we can legitimise the needs and 
demands of our people. We must recall that 
during the negotiation process hundreds of 
workshops by workers, women and special inter­
est groups such as child-centred organisations 
and the disabled people of South Africa, had 
been organised to formulate constitutional rights 
for the interim Constitution as well as for the 
respective charters of rights such as The Wom­
en's Charter for Effective Equality. 

I referred once before to the new Government 's 
actions as either justifying our past fears or 
indicating that we should have proceeded with 
greater trust in the past. One of the political 
promises made to the IFP before the elections 
was that international mediation would be held. 
This would serve to approach both of these 
topics, the kingdom of KwaZulu and the power 
to the provinces, not from a political point of 
view, but in an objective impartial arena. The It has been argued that many of the supposed 
mediation would give us the benefit of people "rights" articulated by these sectors or groups 
who have been through what we are now going are not rights but aspirations or needs. The 
through and can hopefully prevent us from Constitutional Assembly will have to consider 
making more of the mistakes which we are all these charters. One of the issues it will have 
already making.. We need pragmdtic solutions to address is that of defini_ng w~at "rights" are. 
which will benefi1 all the rovinceJ and all the There are two _overar~hing views _about the 
traditional au i orities I ~ 1 A r ~ubstanc~ of bill of. n h s. :J'here 1s the per-

. M. ~ ecthieiwliicli olds that iyil and political rights 
When Dr B thelezi waptecl Pa ,Jia ~nt . re- are the only appropriate rig ts for entrenchment 
opened so tha t e entren.e ent of the lrjQ·g~~m R fl ' [l),il! (of ,1glfr ii ' af10toe'U,yhich says that in 
of ~waZulu-~atal could become a act a1:1d not a addition to civil and political rights, social, econ­
poht1cal promise , he-was also promised mterna- omic and environmental rights ought also to be 
tional mediation. The monarchy of KwaZulu- entrenched . 
Natal remains a sensitive issue, as do the 
provincial powers. The IFP now calls on the 
ANC and NP members of the Government to 
honour that political promise and arrange for 
international mediation to proceed as soon as 
possible. Not to do so, would be a blatant 
betrayal of our trust and contravention of a 
signed agreement. 

Mrs B S MABANDLA: Mr Chairperson, today 
we are ga thered here to define the process fo r 
the Constitutional Assembly and to elaborate a 
framework for a new constitution. An efficient 
consultative process should be set in motion to 
enable our people to participate in the 
constitution-making process. We in the ANC 
are satisfied that the present structure of the 
Constitutional Assembly and its support com­
mittees provide an adequate mechanism for 
consultation. 

However, effective participation implies more 
than the establishment of consultative mech-

A list of arguments for and against either of the 
models has been advanced in the constitutional 
debate that took place during the negotiations 
preceding elections. The major arguments 
against the inclusion of social, economic and 
environmental rights were that these categories 
embody "aspirational rights", as I have already 
indicated, and should therefore be cast as 
objects of State policy. It has been said that they 
are not justiciable since they were indetermin­
able, and further that the inclusion of these 
rights will lead to the courts formulating policy. 

The question that should concern us is whether 
these are sound legal arguments against the 
inclusion of these rights in a bill of rights . For 
example, would the courts be freed from making 
policy decisions if the only rights entrenched are 
civil and political rights? 

The main argument fo r the inclusion of these 
rights is that all rights-civil, political, social, 
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economic or environmental-are indivisible and 
should be treated as such. The proponents of 
this model dismiss the legal arguments advanced 
against such an inclusion, as they mention that 
such arguments are without substance. It is 
hoped that the constitutional experts who will be 
advising the Constitutional Assembly shall be 
seized with these issues and thereby provide 
quality opinion. The Constitutional Assembly 
and the theme committees will provide 
the guidelines for a homegrown constitution. I 
repeat, we need a homegrown constitution 
which should be tempered by sound legal advice 
from a well-informed panel of experts. 

also beginning to experience the effects of the 
application of the Charter of Fundamental 
Rights. 

Bills put before the standing committees of 
Parliament have been scrutinised against the 
background of the bill of rights to ensure that 
they are not in conflict therewith. From the 
legislature's point of view, one can then safely 
say that a new culture of fundamental rights has 
been developed and established in the fora 
where our laws are being made. 

I also find that the SA Law Reports are report­
ing on court decisions where fundamental rights' 

As we deliberate over the new constitution, in issues were addressed, debated and decided 
particular as we consider the substance of a bill upon. 
of rights, we should be guided by the constitu- It would appear that this has taken on such 
tional principle on the promotion of equality proportions that a separate series of constitu-
between men and women in our society. One tional Jaw reports will now also be published. 
other issue we need to consider is whether One also finds that the current fundamental 
rights, in their traditional form, incorporate rights issues are being published in the SA 
women's concerns? Does the right to dignity, in Journal on Human Rights, and that more and 
its traditional form, extend to women? Should more specialised academic publications on the 
we recast rights to embody an expansiv mean- workings, interpretation and application of 
ing, incorporating wo en's concerns? A e there Chapter 3 of the Constitution are beginning to 
any _rr~ced_ents _els~where? aniil w!1at prm 0) aprear. e re herefore m t'fie" process of 
spec1fic~ty, 1f at ~ I, 1s reqmred to accommodate tl e ORln m\.o ·tw t!J.rn O the subject 
women· j with the he! of s ecialists academics and prac­
We also need to co sider relig10us, cult ml irl T1-'mi8iflW BL C 0 SOUTH AFRICA 
linguistic rights and the concept d1f self- Fundamental rights as Grundnorm, which is the 
determination. Should any of these right trump supreme law and to which all laws and executive 
equality, what would the legal basis for such an decisions are subject, is a new terrain for most of approach be, and what would the social context us, having come from a Westminster system in for this approach be? 

The question of whether the bill of rights oper­
ates vertically, that is between the citizen and 
the State, or whether it operates both vertically 
and horizontally, is one that will be determined 
through our conceptualisation of a charter of 
rights or a bill of rights. 

In conclusion, the major challenge facing this 
Assembly with regards to determining the bill of 
rights or the substance thereof, in the coming 
months, is to establish the critical balance 
between competing interests. In whatever we 
do, we should remember that the bill of rights 
should provide an enabling environment for the 
implementatiou of the RDP. [Applause.] 

Mr G B MYBURGH: Mr Chairperson, our 
country is being governed and administered 
according to the present Constitution. In terms 
of the provisions of this Constitution, we are 

which Parliament is supreme and sovereign. The 
paradigm leap having been made by all con­
cerned, I believe that the time has now come to 
review the chapter on fundamental rights for 
incorporation iII the new constitution. 

Because of the intrinsic importance of funda­
mental rights in any contemporary democratic 
constitution and the fact that these rights at 
present form the cornerstone of our Constitu­
tion, I am thrilled about, and the NP supports, 
the proposed establishment of a theme commit­
tee of the Constitutional Assembly on funda­
mental rights. 

Generally, it has been accepted that the political 
parties have not as yet concluded their negoti­
ations on this very important theme. Important 
second-generation and even third-generation 
rights have been exduded in the present Consti­
tution. Where some of these rights are reflected, 
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they seem to enjoy very restricted protection. 
On a previous occasion, Minister Roelf Meyer 
has for instance cited environmental rights as a 
prime example. He also pointed out that a 
revisit of the provisions relating to the limitation 
and suspension of the rights would become 
inevitable to ensure that a future bill of rights is 
not jeopardised by executive actions. 

Of importance to the public generally would be 
the application of such a bill of rights, and more 
particularly the interpretation thereof. Further 
aspects that will need more attention relate to 
the vertical and horizontal enforceability of the 
bill of rights, of which we heard earlier from Mrs 
Mabandla, the freedom and equality clauses, 
equality and affirmative action, freedom and 
security of persons, administrative justice, and 
so one could go on. The forum to be created by 
the establishment of this theme committee will 
no doubt afford all an opportunity to discuss 
these burning issues in depth, to make use of the 
published literature and to ensure that the best 
solutions will be offered for inclusion in the 
constitution. 

After all, 1 all be pende t upon the 
success wh· commi makeslof t 
assigned to 

*Gen C OEN: r- Chairpers •q; R -
translation purposes let rrie indicat ' that I will 
deliver the first half o(Jny speech i Afrikaans, 
and the second in English. 

Firstly, the object of these theme committees 
which we are now putting into operation is of 
course to analyse, thoroughly and logically, all 
aspects of the Constitution and to make it 
applicable to South Africa's unique situation. 

It is a good thing to do, because we had a first 
chance, and in it we experienced many prob­
lems. There was the legitimacy problem, the 
pre-election tension and the tension which 
existed between the various groups, simply 
because they did not know each other. The old 
adage, "unknown, unloved" applied here. 
There was also suspicion between the various 
groups. The situation during our first trial run 
was not favourable. 

In the second chance which we are now exploit­
ing there is no transitional tension. It is all over. 
There is calmness and willingness from everyone 
to find out what is best for our country, South 
Africa. The various population groups under-

stand each other a bit better now, and greater 
tolerance is developing. There is also a deeper 
general understanding of the functions of a 
constitution. I think the second chance is offer­
ing all of us in South Africa this opportunity and 
that is why we have established these theme 
committees. 

I would like to raise a few points in respect of the 
theme committees. These theme committees 
must be an instrument making it possible for 
political parties, for the public and for organi­
sations to participate in this process. It is there­
fore necessary that we remain simple in our 
writings, in our terms and in our arguments, so 
as to enable everyone to understand. 

As a first suggestion, I would like to advocate 
that all theme committees must in the beginning 
try to define their task in such a way that it is 
understandable and is simple enough for all who 
want to participate, and that they also invite the 
public and all groups to participate. 

I feel that this must be a broad, general and 
popular definition of their theme and an ex-

Rlanation of how the want to fit it into the 
onsti -parental asso-

ciati0 and all the oth-
R ersU . to participate. 

· y s a mg the process 
further than just this Assembly. 

In my opinion the second task of the theme 
committees is very important, namely to analyse 
the theme and to draw up a list of factors which 
influence the theme. In this regard we must look 
at South Africa and also at other countries. We 
must analyse the unique requirements peculiar 
to South Africa. We must identify the factors 
which are important and by so doing, determine 
which priority the various factors must receive. 
Each theme committee's list of factors will bring 
an important facet into prominence. This will 
create order and give us a goal to pursue. 

The third task is to set up a work program for 
the theme committees on the basis of the various 
factors analysed. It must be determined which 
factors are applicable; whether commissions 
should be set up, for which study groups may be 
needed; what further information-perhaps 
academic information-must be obtained; and 
how we can allow consultation to take place in 
the theme committees to ensure that matters 
proceed as smoothly as possible. 
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The fourth task of each theme committee will be 
to pay attention to how its theme impacts on the 
other theme committees. The committees will 
then have to liaise with one another. I know that 
this is a function which is being envisaged for the 
Managing Committee, but I want to ask for a 
healthy interaction between the different com­
mittees to ensure that they respect and under­
stand one another's themes. 

I would now like to discuss the self-deter­
mination principle and how it affects the theme 
committees. The self-determination principle is 
one of the stepchildren of the World Trade 
Centre. It was not fully considered there. There 
were many reasons for that, one being the lack 
of time, another an insufficient grasp of precisely 
what was meant by that and a general ten­
dency-I personally came across it there-that 
self-determination meant ethnicity, and ethnic­
ity apartheid. 

There were also bilateral and trilateral negoti­
ations on self-determination which could, for 
various reasons, not be completed. The hon 
members can therefore see that there are vari­
ous reasons why I am appealing to the different 
theme committees to pay a great deal of our 
attention to this important matter. 

The course of the self-determination principle 
nearly resulted in a disaster in our country, but 
fortunately it was averted. Self-determination 
must therefore be regarded right from the begin­
ning of this process as unfinished business which 
stood over. This Assembly and the various par­
ties are in honour bound to tackle this important 
principle in such a way as to demonstrate that we 
are not afraid or suspicious of it , and that we 
shall go elsewhere in the world to learn about 
what is good in it and applicable to South Africa. 

tl would like to discuss the self-determination 
principle as an important topic in the themes . 
Firstly, it is a fundamental right and therefore it 

is correct to place self-determination within the 
ambit of Theme Committee 4, which deals with 
fundamental rights. The contents of the concept 
of self-determination can certainly be explored 
and should be discussed in Theme Committee 4. 

However, because too little attention has been 
given to this aspect in the past, we have to bear 
in mind that this fundamental group right will 
certainly influence thinking in most of the other 
concepts, such as character of state, structures of 
the government and relationships of govern­
ments. 

It is, therefore, important to take note of the 
Constitutional Committee's decision as minuted 
"that it was further proposed that certain prin­
ciples and topics, such as Constitutional Prin­
ciple XXIV, which deals with self­
determination, could be discussed in more than 
one theme committee". May I request all the 
other committees to please do so. 

Towards the end of the proceedings of the 
theme committees, I think this will have to be 
done. The theme committees will therefore have 
to discuss the principle of self-determination and 
its application, so that the Volkstaat Council, 
when it presents the recommendations to the 
different theme committees, might actually be 
preaching to the converted . 

The other point that I should like to mention in 
regard to the theme committees is the direct 
talks being held between the CP and the State 
President or the top echelons of the ANC. This 
I welcome. I do not wish to oppose this. I think 
it is the right thing for Dr Hartzenberg to do, to 
speak to the ANC and to speak to the President 
himself, in order to get that section of the 
Afrikaners out of isolation. It would serve no 
purpose if those people removed themselves 
from the South African scene. It is not possible. 
They are part of the scene and we therefore have 
to accommodate them. However, we shall need 
an input from the ANC Government with regard 
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to what exactly is decided and with regard to the 
talks that go on between the CP and President 
Mandela. 

I now come to the NP. I should also like to 
say that I am happy that the leader of the 
NP has also expressed certain views on self­
determination, and that they are also in favour 
of certain aspects of self-determination. I also 
welcome their preparedness to discuss this with 
us. I think we, the Afrikaners, owe it to the 
Constitutional Assembly, to the country and to 
our own people, to present as united as possible 
a view regarding our desire for self-deter­
mination. 

ject to the fundamental rights contained in the 
Constitution and to legislation dealing specifi­
cally therewith. 

In addition to these principles, there are also 
substantial implications for the structure of the 
legal system as a result of the provisions of 
Chapter 7 of the Constitution. These questions 
relate particularly to the appointment of judges, 
the jurisdiction of the courts and the process by 
which cases are dealt with. 

In this regard I should like to highlight a few 
issues which will require the attention of the 
Constitutional Assembly in its deliberations. 
These are the process of appointment of the 

In this way we in the FF are prepared to judges. In this regard, the question must be 
co-operate and will co-operate with all the other debated squarely as to the role of the Judicial 
parties to facilitate the process within the Con- Service Commission and the procedure by which 
stitutional Assembly, so that we can find a it makes its decisions. A compromise approach 
solution that will prevent conflict in our country was reached by the Judicial Service Commission 
between important groups. in its present form by agreeing to have public 

hearings on the appointment of Constitutional 
Mr P M MADUNA: Mr Chairperson, I shall Court judges, although there will be no radio or 
confine my remarks to theme committee five, 
which is to deal with the judicia ' and legal television coverage of these hearings. 
systems. Needless to say, the ANC regards the In addition to a debate on these particular 
Theme Committee 5 as an extreme y imi:iortant guestions, the other issue which arises is the 
one. It wi ll p ovide an opportunily fo sit.Q r apl),Oint e. t ~ flOC dw:e ot orainary judges. Will 
debate numerous questions perti ent to ~ n hey tie equire[ to be subjected to hearings as 
legal system an the judi ·· a , bearing · ~p,q. R !Yll? ~q so ar as. esF1on i~ffieS and openness of 
the experience of the past three I and a half theu judib a r~ 0co~c m~d~ t o fundamental 
months since the interim Constitu!ion became questions in this regard arise fo r consideration. 
law. As we debate issues it will be ~seful fo r us . . . 
not merely to repeat stated party political posit- Fi~st.1Y, sho_ul? we h~ve a Judicial Se;"1ce_ <;~m­
ions but to do so with the sole intention of m1ss1on as 1t 1s constituted at present. Cnt1c1sm 
givi~g our country a proper constitution suited was expressed during the negotiations _a_t Kemp­
to the needs and peculiarities of our situation. ton Park that the present compos1t1on was 

weighted heavily in favour of the established 
The tasks of Theme Committee 5 derive in legal profession and therefore was weighted 
particular from the provisions of Schedule 4 to against the concerns of the overwhelming major­
the interim Constitution. In this regard two ity of the population. Debate will need to take 
principles in particular are of great importance, place regarding the alternative proposal of an 
namely Constitutional Principles VII and XIII. all-party committee of both the National 
Constitutional Principle VII provides that: Assembly and the Senate which could be con-

. . . . . vened to nominate members of the judiciary. 
! he Judiciary shall be appropriately qualified, This is a model which , needless to say, will then 
mdependent . . . and shall have the power b f th G d 1 
and jurisdiction to safeguard and enforce the orrow rom e erman mo e · 
Constitution and all fundamental rights. Secondly, consideration will also have to be 

Constitutional Principle XIII provides that: given to questions relating to the composition of 
the Constitutional Court itself and its tenure 
of office. At present, it has a seven-year term of 
office , and there are three categories of appoint• 
ments, namely a president, four members of the 
existing judiciary , and six other members. It 
would appear that a more appropriate compo-

The institution, status and role of traditional 
leadership, according to indigenous law, shall 
be recognised and protected in the Constitu­
tion. Indigenous law, like common law, shall 
be recognised and applied by the courts, sub-
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sition would be a president and ten other mem­
bers, so as to dispose of the entrenchment of the 
existing members of the judiciary. Consider­
ation might also be given to whether the 
appointment of non-lawyers would at all be 
appropriate, particularly in constitutional cases 
where intricate questions of political science do 
arise. 

the constitutionality of the Act in the Supreme 
Court. 

Once the Constitutional Court has decided upon 
the validity of the Act and the Supreme Court 
upon the validity of the confession, the matter 
reverts to the magistrates' court, where the 
determination of guilt is to be ascertained. 
Assuming that the person is convicted, the 

With regard to the question of openness, the appeal will follow to the Supreme Court. 
debate must again be commenced as to whether Assuming that the Supreme Court upholds the 
some form of jury system would not be appro- conviction but gives leave to appeal to the 

· t · s th Afr·ca Wh t · cle • th t th Appellate Division, the Appellate Division can pna e m ou I . a IS ar IS a e 
t t f • d d h t decide the matter , although it cannot decide any presen sys em o JU ges an assessors as no constitutional question. 

worked well in that in the vast majority of cases, 
if not in all cases, judges appointed two assessors Accordingly it might well, if it feels it will 
who generally were retired magistrates, convict, refer the matter to the Constitutional 
ex-colleagues, or retired or serving advocates , so Court for final decision on the matter of the 
that the broader view of the community was not constitutionality of the confession hitherto 
reflected in the approach of the assessors and decided by the Supreme Court. In short, there 
thus of the courts. Whether the judicial system are seven hearings for one matter, which could 
should maintain a revamped version of the well be possible in terms of the present struc-
assessor model, or implement a model based on ture, namely a Magistrates' Court, a Supreme 
the jury system, must be debated if wel are to Court, a Constitutional Court, a Magistrates' 
have a judiciary and legal system which re ponds Court again, the Supreme Court again, the 
to the question of openness an responsi eness. Appellate Division and the Constitutional 

Court. 
There also has to be a question as to the natur·e <S:learly, this IS an unwieldy system. It is also 
of the court stmt ure . There hJ bee some T.sostl .'Pand ther.efo do s ot espond to the 
criticism as to the "S range strn ,ture wh ch Ii · 'b~si nble'ct I bf4 1ie p bVc. C nsi-deration will 
been adopted within the Constitution. It can be therefore have to be given to the role of the 
illustrated by the following example: A is Appellate Division and its relationship to the 
charged with an offence under the Al:iuse of Constitutional Court, extended constitutional 
Dependence Producing Substances and Rehabili- jurisdiction for magistrates and the Supreme 
tation Centres Act, No 41 of 1971, in that he was Court, and possible integration of all courts into 
found with 200 grams of dagga in his possession. one coherent adjudicative structure. 
He confesses to being a dealer and is charged in 
the magistrates' court. In that court he raises Mr Chairperson, I would like to use the time left 
three defences, namely that he was not guilty, to me to deal with the question of traditional 
that the State is relying on a confession which he authorities and indigenous law. At present there 
gave in violation of his rights under section 25 of is some ambiguity in this regard. Section 33 
the Constitution, and the statute contradicts the refers to the infringement of rights in terms of 
presumption of innocence provision in section this chapter. This could well mean that certain 
25 and hence is constitutionally invalid. forms of traditional leadership, with regard to 

both the equality and the property provisions, 
Under present procedures the magistrate argu- could be set aside under the present Constitu­
ably can hear the matter on the assumption that tion. The question that will have to be addressed 
the law is valid. Of course there is some doubt as is whether this is made clear in terms of legis-
to whether he can admit the confession. How- lation envisaged in Constitutional Principle 
ever, he can decide to refer the matter to the XIII. Accordingly, this has an impact on the 
Supreme Court. The Supreme Court would have nature and content of the bill of rights in its 
jurisdiction to decide the constitutional validity attempt at harmonisation with traditional law. 
of the confession, but not of the legislation. This Furthermore, the question that arises is whether 
must be decided by the Constitutional Court indigenous law should be applied throughout 
after appropriate evidence is heard regarding our court system or be subject to a specialised 
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system of tribunals. This point is also left some­
what ambiguous in Schedule 4. 

Constitutional Principle XIII, which merely pro­
vides that indigenous law, like common law, 
shall be recognised and applied by the courts, 
subject to the fundamental rights contained in 
the Constitution and to legislation dealing spe­
cifically therewith, is not very helpful. 

A further complicating factor is that, because 
the whole issue of indigenous and customary law 
is a Schedule 6 matter, the fairly complex pro­
visions of section 126 may come into play when 
Parliament seeks to utilise the provisions of 
section 181(2) of the interim Constitution in 
terms of which Parliament can regulate in­
digenous law. 

Mr C W EGLIN: Mr Chairperson, the DP 
supports, in substance, the recommendations in 
the report that have come from the Constitu­
tional Committee, both because it outlines a 
framework and because it emphasises the need 
for flexibility and for re-evaluation. I have no 
doubt that we are starting on a certain course of 
negotiation and discussio but it i quite likely 
that we will en up with a differen procedure, 

ta! human rights. Therefore the question of 
fundamental rights is also integrated with the 
structures that are going to give effect to those 
particular rights. 

Theme Committee 5 deals with the question of 
the judiciary and legal systems. Read on its own, 
it looks as though those legal systems are going 
to be unitary systems with a certain amount of 
devolution. Yet, one cannot decide on the legal 
or judicial system until one has discussed the 
question of the relationship between the levels 
of government, because it may well be that in 
dealing with the relationship between the levels 
of government, one decides to fragment one's 
judicial and legal system into a three-tier system 
of government. 

Likewise, paragraph 4.6 which deals with com­
munity self-determination cannot be separated 
from the structures which give effect to that 
community self-determination or the separation 
of powers within the various structures that 
exist. Therefore, while the theme committees 
are separate on the one hand, they are all 
integrated and interlocking on the other. 

as we learn from expeijenee. constitutional P,F'!nctples. The present Constitu­
I just want to emphasise a few of he areas in ti_o~ is unique in tliat it c~ntains all the ~ro­
which we are oing to ha, e to look at fl!:,J!ibµ:n: R ~ I cf9f ~ ,g0J'r vn nA R 1\1.1 South Af~ca. 
and re-evaluation. The first one r -!ates to the H:owever, 'Schedule 4 contain a set of constitu­
theme committees. W~ re in subst~ntial agree- tional. pri~ciples which are not b!nd!ng on this 
ment that there are six theme committees. Each Constitution but on the next constitution that we 
one of them has a title and a number of subsec- are going to draw up. 
tions to which it refers. Yet, each of us knows 
that none of these theme committees are sep­
arate from the others. Somehow or other they 
are all interlocked or intertwined, and while the 
accent is going to have to be on one theme 
committee, there is going to have to be consul­
tation and integrated discussion between the 
various theme committees if we are going to 
succeed in our work. 

Paragraph 6.6 of the Announcements, Tablings 
and Committee Reports document under the 
heading "Specialised Structures of Govern­
ment" reads as follows: 

Powers and function of the Public Protector, 
Human Rights Commission, Gender Commis­
sion and the Commission on Restitution of 
Land Rights. 

Those are all structures, but they relate in a very 
integrated way to the whole issue of fundamen-

The question is whether the next constitution, in 
addition to having structures for government, 
should not also include some overarching funda­
mental constitutional principles. I will mention 
some reasons why. 

In the next constitution there will still be provis­
ion for drawing up provincial constitutions. 
There will also be provision, in terms of Acts of 
Parliament, for drawing up local government 
structures. These local government structures 
and provincial constitutions still have to fall 
within the framework of a declared set of con­
stitutional principles. It may well be that we will 
have to incorporate some constitutional prin­
ciples in the next constitution in addition to the 
structures of Government. 

I can mention further that the whole question of 
collective rights of self-determination will not be 
concluded when the next constitution is drawn 
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up. It will be an ongoing process. If there is 
going to be an ongoing process of self-deter­
mination, surely there should be constitutional 
principles which will regulate that particular 
process. 

The third issue is that of time frames. This 
document is silent on time frames and yet there 
is a time frame set down in terms of the Consti­
tution at the moment that we should complete 
our work within two years. I believe it is appro­
priate that there should be a constitutional tar­
get date. However, I do not believe that we 
should make this target date a sacred cow and be 
trapped in what I call a time trap of pressure on 
decision-making, when we could make better 
decisions if we had more time to do so. 

Secondly, we will not in 18 months have had 
time to learn from experience or the mistakes of 
the existing Constitution. Regional provincial 
governments will scarcely be in place and func­
tioning. Local government, even of a temporary 
nature, will only be installed in October 1of n_ext 
year some six months before the next constitu­
tion is to be drawn ug,. The biU of rights }vill not 
have be~n. adjudi~afe upon to s~~ tp what 
extent it 1s mfluencmg the whole Jud1c1al process 
and the judicial system in Soath A.fri9a. The 
Financial and Fiscal Commissiem will al o oplf T 
have produced, or assisted to produ t , obe 
Budget if it gets going. pius, we will npt have 
had the opportunity of learning from th~ expe­
rience of the current Constitution. 

While I am not advocating a fundamental shift 
away from the two years, I believe that in the 
end we should note that the substance of 
the next constitution is more important than 
the time frame by which it has to be drawn up. 

The fourth point is that we are determining our 
own programme. However, I must draw atten­
tion to the fact that under section 161, there is a 
very specific injunction and I will read it to the 
House: 

The development of a system of provincial 
government shall receive the priority atten­
tion of the Constitutional Assembly ... 

The issue of the evolution of provincial govern­
ment, is not an option. There is in fact an 
injunction in terms of section 161 to give priority 
attention to the restructuring and the formu­
lation of provincial government in South Africa. 
For this purpose we have the Commission on 

Provincial Government. All I can say is that we 
should determine our own procedures and con­
tinue on our own, but that we should take into 
account the injunction that provincial govern­
ment must take priority in terms of the overall 
procedure. 

*Mr P G MARAIS: Mr Chairperson, the Con­
stitlltional Committee and its steering commit­
tee deserve thanks and appreciation for the 
work they have done so far. The fact that the 
ground work for the establishment of theme 
committees has been completed testifies to the 
good progress that has been made. With these 
committees new ground is being broken, and it 
may be expected that in view of the experience 
that is being gained in the course of the process, 
the terms of reference of the various committees 
will be adapted and augmented. 

In particular I would like to suggest that the 
Constitutional Committee should at the earliest 
possible opportunity, make it clear which theme 
committee will be responsible for dealing with 
the issue of official languages. It has been pro­
posed in documents previously submitted to the 
Constitutiona~l Com mitte - that theme commit­
tee~ e, hie will <ieal it the issue of the 
nature of the democratic state, should be 
esg@ns'b e fe r he a@y nd '~y(description of 

the ' State ~~d its symbols." riearfug with lan­
guages and specifically official languages, how­
ever, had to be excluded from this committee's 
terms of reference. 

In the proposals now before this Assembly, 
reference to that exclusion has been omitted, 
and no specific reference is made anywhere to 
the official languages. Theme Committee 4, 
which deals with fundamental rights, will be 
tasked with dealing with those language issues 
which Constitutional Principles XI and XXXIV 
are concerned with. 

But not one of those principles deals with the 
official languages. Constitutional Principle XI in 
particular has been formulated in very vague 
and general terms and is pervaded by more or 
less the same spirit as section 31 of the present 
Constitution, which grants every person the 
right to use the language of their choice and to 
participate in the cultural life of their choice. It 
does not extend into the range of the present 
section 3 which has official languages as subject. 
It has more to do with languages as a cultural 
heritage. 
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I would like to suggest to the Constitutional 
Committee that official languages are one of the 
most important factors which determine the 
nature and character of a state. The Swiss state 
would have had a completely different character 
if German, French, Italian and the Raeto­
Romance dialect, Romansch, had not been 
its official languages. Without English, Britain 
would have been something different to what we 
know it to be today. If Welsh had been the 
official language of Wales, we would have had a 
different view of that part of the world and 
Welsh would not have been almost extinct 
today. 

It therefore seems to me that the question of 
official languages, as opposed to dealing with 
languages as a mere cultural heritage, falls 
within the ambit of theme committee one. I ask 
the Constitutional Committee to reflect on this. 
What procedure to adopt with official languages 
is a matter that is enjoying high priority in our 
country today. An acrimonious and acute public 
debate is taking place and feelings are running 
high. The sooner we clear up this iss 1e the better 
for us all. Since it is proposed in th report that 
Theme Comm'ttee be re arded as a matter of 
priority, it is therefore also oesirable tha [@iycrnl 
languages tJ dealt with thee. U-, 
Mrs P DE Lih} E: Mr OJiairperso , th :N©.: 
welcomes the establishment of the heme com­
mittees which will engage all membe1 s of Parlia­
ment in the writing of our final constitution. 

I hereby wish to express the view of the PAC on 
the report of the Constitutional Committee, 
which was tabled here today. 

With reference to Theme Committee 2, which 
deals with the character of the state, we propose 
that the name of our country must be changed to 
rid ourselves of our colonial past and of the 
dispossession of the African people. The name 
South Africa now belongs to the dustbin of 
history. I will not make a proposal, hon mem­
bers know what my proposal for a new name is. 
[Laughter.] 

Dr M G BUTHELEZI: We know it is Malundi. 
[Laughter.] 

Mrs P DE LILLE: The character of the state 
must be democratic and socialist, and not 
removed from society as a neutral state. It must 
be willing to intervene in the conflicts of society, 
and to protect the historically disadvantaged 

communities in contrast to those who have ben­
efited from colonialism and apartheid. 

I now refer to Theme Committee 2. The struc­
ture of the future state must have a one party 
executive because an enforced coalition, as we 
have now, is too weak to address the reconstruc­
tion and development of our country effectively. 
The democratic decision of the electorate on 
their choice of Cabinet must be respected. 

Thirdly, the PAC believes in a unitary state in 
which power is decentralised to provincial and 
local government. We cannot allow our country 
to be Balkanised again. As the provinces are 
now constituted, the potential for conflict based 
on ethnicity dressed up as federalism, is real. 
The time has come for all of us South Africans to 
develop allegiance to South Africa first, irres­
pective of which province we come from. 

With reference to Theme Committee 4, second 
generation human rights must be extended to all 
South Africans and not only to our children as is 
the case with the interim Constitution. Special­
ised agencies must also provide for accountabil­
ity and transparency. There was a serious lack of 
these in the old system. 

iif'he P J\Q su11~orts tlie warticipation of the pub­
lic, transparency and tlie rol e of the media in the 

R~iFi!Ym!.:c{f ~ §001:!'J:n~tjlq1ligf\. We must cau­
tion the media though, to inform the public of 
the views of all parties to enable the public to 
engage in a healthy debate and to make up their 
minds objectively as to what is the best ideas to 
support. 

The writing of the constitution must mean 
exactly that. It must also be clear to everybody 
that this is not merely a review of the interim 
Constitution. 

Contentious and controversial issues must be 
dealt with as and when they arise. They should 
not be left until the closing days of negotiations, 
when, due to time pressure, these issues will just 
be glossed over. Documentation should be made 
available timeously to allow parties to make 
proper submissions. 

Although the time frame allocated to finalise the 
constitution is limited, it should be utilised to the 
fullest extent with due regard to reasonable 
considerations that make provision for the in­
tegration of ideas of all political parties repre­
sented in the Constitutional Assembly, the civil 
society and the public at large. 
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Technical committee assistance must be pro­
vided for all parties to enable parties to make 
meaningful and researched submissions to the 
constitution-making process. 

Finally, we support the ongoing evaluation and 
assessment of the constitution-making process, 
which will act as an early warning system to the 
process. 

The CHAIRPERSON OF THE CONSTITU­
TIONAL ASSEMBLY: I take it that the pro­
posal is that South Africa should be called 
the Democratic Socialist Republic of Azania. 
[Laughter.] 

*Mr J A RABIE: Mr Chairperson, the NP 

disruption and demoralises the officials. The 
coming into existence of the interim Constitu­
tion and the subsequent election was described 
as an unbelievable miracle, both at home and 
abroad. Let us make sure that the drafting of the 
new constitution will likewise be experienced as 
a miracle. This is the greatest test we are facing. 
Let us think innovatively. 

Let us invest the Senate, for a start, with exclu­
sive powers in respect of the protection of the 
rights of minorities, for example cultural and 
other aspects, the powers and functions of the 
provinces and traditional leaders. In fact, the 
latter should be represented in the Senate. 

We must drastically transform the electoral sys-
endorses the subjects compiled by the theme tern. We must make sure that the elections on 
committees. I am going to concentrate on 
Theme Committee 2 only, which deals with the local, provincial and national level will never 
framework of government. It is important that again take place without a voters' roll. Propor­
these themes be dealt with. The framework of tional representation and electoral divisions 

must be thoroughly studied in this committee. government is in fact an inextricable part of the 
substructure of any constitution. There is a great The prohibition on the change of party member­

ship needs to be seriously reconsidered. The responsibility resting on this committee~ I leader of the FF referred earlier to a great 
As many of us are a :;,are, manx disputes r,rose in amount of work that has already been com­
the Negotiating Forum on tH"s subject. Such pleted by the Volkstaat Council. 

disputes must be a oi'ded by this ,w mit~ee. T~ I e uestedl liat t ~ 'c!2,rkl of the Volkstaat 
comnuttee m~s ~~e~ ar rather s n e for Fons,m- Council should no longer be held over for sub-
sus. The adv1ces ~ experts, as has beeh env. - THr ,nr-n l Uh t'B rn£ 'di.'i-1 ' 't( o l\t' l h t' 
aged , could help a gr'eat deal iifthis resbect. : 1~::se committ:es ;;ve ~~a~:ed th1ei~u!or~~: 
In my opinion, the interim Constitution I eeds to respect of these aspects. The duties of the Volk-
be fu rther refined to give stronger expression to staat Council must be presented in good time so 
federalism , instead of what we have now. The that no misunderstandings exist and it becomes 
concept gave rise to profound differences of too late to give thorough consideration to the 
opinion at the Negotiating Forum. What we ideas of this council and their concept of self-
should guard against in particular is to try to determination, since that is a subject that 
reinvent the wheel. requires profound debate . 

The advocates of centralised authori ty, as we 
have just been given to understand again , and 
those advocating the devolution of powers could 
not easily find common ground. Experience has 
taught us that it is not necessary to repeat this 
episode in the Constitutional Assembly. It 
impairs reconciliation initiatives. Devolved pow­
ers must be given stronger expression in the new 
Constitu tion . A situation must not arise again in 
which Premiers mutter and complain because 
the central authority has not invested them with 
powers. Because of this, they are hampered in 
the execution of their task. 

It must also be ensured that the new constitution 
does not precipitate a large-scale rationalisation 
process, as is the case at present. This causes 

Mr L M GREEN: Mr Chairperson, hon mem­
bers, the ACDP welcomes the creation of the six 
theme committees in order to develop each 
theme thoroughly. 

With regard to the character of a democratic 
state, we in the ACDP are striving for the 
fo llowing constitutional principles, whilst partici­
pating in the drafting of a new constitution. 
Firstly , the main purpose of a constitution and a 
bill of rights is to set limits on the power of a 
government and on what it is able to impose 
upon its people. The tyranny of a minority 
government was not acceptable in the past , but 
tyranny in any fo rm, including that of a numer­
ical majority, is problematic. It is therefore 
necessary that the new constitution be a consen-
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sus document. The unilateral imposition of a 
new constitution by any one party, irrespective 
of its majority, is a recipe for conflict. 

The main functions of the State are the protec­
tion of its citizens, the arbitration of conflict and 
the application of justice through an indepen­
dent judiciary. A federal dispensation based on 
direct democracy would empower individuals 
and communities to take charge of their own 
lives and affairs in all matters for which individ­
uals and communities wish to carry responsibil­
ity. 

We believe in a two-tier government, consisting 
of a central government and a district govern­
ment. Delegation of authority should be from 
community level upwards. At the moment we 
have nine regional governments, including local 
government structures, but there are problems 
in developing these structures and the ACDP is 
of opinion that it could become too costly to 
maintain them. 

The State is only one of a number of spheres of 
authority ordained by God. The !A.CDP also 
recognises the family and the church as author­
ised by God to act as his ministbrs in their 
respective reas. A strong family, a strong 
church an a strong state, all sen.l"ng i_n tliei 
respective a eas without ·nterfering wit e c 
other, are mutually affi mmg, and prn ideHa 
stable society, political liberty and lhe basis for 
economic prosperity. I 
With regard to central government, we believe 
in a small, but professional central government, 
responsible mainly for the order functions of 
foreign affairs, international relations, defence, 
finance and the maintenance of the health and 
stability of the currency, as well as the formu­
lation of sustainable economic policies. Central 
planning should only apply to areas of the design 
of national infrastructure. The proliferation of 
central government departments should be 
stemmed and their number reduced to the prac­
tical minimum, in accordance with the functions 
of central government. 

The ACDP has the following firm affirmations 
with reference to Theme Committee 4 and the 
bill of rights. We believe that all human beings 
are created equal and are endowed by the 
Triune God, Creator of all things, with equal 
dignity and inalienable rights. 

We believe that a bill of rights should promote a 
just society and should be entrenched in the new 

constitution. We believe that in cases of human 
rights violations all parties should have equal 
access to legal representation. We believe that 
everyone has the right to responsible freedom of 
speech and expression, as long as this does not 
include slander, obscenity, utterances reflecting 
hatred or incitement to violence. We believe in 
religious freedom, including the right to propa­
gate one's own beliefs. We believe in the sanc­
tity and inviolability of life, including the 
sanctity of life of all unborn children. 

We believe that a basic education should be 
provided for all and that the educational, moral 
and spiritual development of children is the 
prime responsibility of parents, guardians and 
religious communities, which should include the 
right of parents to provide home schooling for 
their children. We believe that women should 
have equal rights in all matters before the law. 
We believe that respect for human rights 
depends on a culture undergirded by moral and 
spiritual values, without which any society 
would disintegrate. 

In conclusion, we believe that human rights will 
only survive if there are accompanying respon-

ijibilities: A . consti~utio~ cannot guarantee 
uman r_ights Ill raetice. O~ly the collective will 

a nation to respect tlie ngfits of every single 
R linclixid.iifil :Oillcll,U 1 ' prlieli{ guarantee the 

rights of all our people. 

Mr L P H M MTSHALI: Mr Chairperson and 
hon members, the constitution-making process 
is characterised by the establishment of theme 
committees, which are in harmony with the 
proposals made by the IFP to ensure that the 
final constitution is the true result of the wishes 
of this Constitutional Assembly. 

With our proposals we are committed to ensur­
ing that all possible constitutional alternatives 
will be considered by this Constitutional 
Assembly on their respective merits and that 
there is full debate on what our country really 
wants and needs. For this reason, as we approve 
the report of the Constitutional Committee, we 
want to stress that it is important that there is 
true cross-pollination between theme commit­
tees and that each theme committee be free to 
seek and redraft its own terms of reference. 

The IFP would encourage the development of 
thinking about structures in which the chairper­
sons of the various theme committees can be 
brought together and can take collective respon-
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sibility for the management of the work of the 
theme committees. The theme committees are 
given licence to be flexible about the subject 
matter that the Constitutional Assembly is allo­
cating to them. That same flexibility should be 
encouraged to ensure that the cross-fertilisation 
occurs. This is needed between different theme 
committees that have specific issues in common. 

Each theme committee should specifically be 
able to determine which one of the guiding 
Constitutional Principles may be relevant to its 
scope and work. In fact, Constitutional Prin­
ciples, by their very nature, will apply to two or 
more given theme committees. 

A typical example would be the principle of 
self-determination, which affects the character 
of the State, the debate on the form of state, the 
entire chapter on human rights, the structure of 
the legislature, the relationship between differ­
ent levels of government and the debate on 

transformation of our society as it was shaped by 
the 1993 interim Constitution. 

The core of this agreement was the promise to 
resume international mediation on all outstand­
ing constitutional issues, as soon as possible 
after the elections. The purpose of such medi­
ation and the finality of this promise, was to 
ensure that when the work of the Constitutional 
Assembly began, there would be consensus 
among the three signatories to the agreement, 
on the preliminary issue related to the constitu­
tion to be drafted. 

Clearly there was no possibility of reaching 
consensus at the World Trade Centre, where a 
deadlock had developed on the issue of the form 
of state. For this reason it was agreed that we 
would attempt to resolve the deadlock after the 
elections, by resorting to the expertise and wis­
dom of world-renowned constitutional experts 
and political scientists. 

whether or not South Afnca should have one The fact of the matter is that we are now 
judicial system for both levels of govern ent. entering constitutional negotiations without hav-

This would mean that in this constitution- ing had the _opportunity to re~ol~e this deadlock 
k. th t th W Id by way of mternational mediat10n. To resolve 

ma mg process, as )';as e eas a e I or • rred to as 
Trade Centre, there 1s the logical need for so · t th 
preliminary dete ns whic Cons tit 1~ a . e I. issues m 

ake. 013,e · ese ,sh~ 'udli i sFcfe'tef-mining the 
form o state, whi~ch form of state. 

requires a decision about the degree to 
South Africa should be transformed into fed­
eration of states modelled after systems adopted 
in, for example, the USA or Germany. 

As we talk about the logical progression of the 
issues we are to be faced with in the drafting of 
the new constitution, we must raise in this forum 
the historical misfortune related to the promised 
international mediation. On several occasions 
during the past three months our President, 
Inkosi MG Buthelezi, has raised the issue, and 
has written more than one letter to the President 
of the ANC and to the leader of the NP, asking 
them to fulfil their obligation to resume interna­
tional mediation. 

To date a reply has been received only from the 
leader of the NP and Deputy President, Mr De 
Klerk. 

On 19 April 1994 a formal and solemn pact was 
entered into among the IFP, the ANC and the 
NP. This agreement was the basis on which the 
IFP agreed to enter the elections. The IFP 
accepted participation in the process of the 

The IFP hopes that the ANC will honour its 
solemn obligation to resume international medi­
ation "as soon as possible after the elections". 
[Interjections.] In the spirit of the April 1994 
agreement, this solemn obligation clearly meant 
that mediation would be resumed before the 
work of the Constitutional Assembly began. 
Once we begin our discussions, international 
mediation might be an exercise in futility, 
because the determination of the outstanding 
fundamental constitutional issues by the inter­
national mediators would no longer direct our 
constitution-making. 

*Mr C ACKERMANN: Mr Chairperson, free­
dom of the press plays an indispensable role in 
any enduring and stable democracy. In countries 
where democracy has collapsed, a sign of this is 
the fact that the media's right to relay the true 
facts was initially restricted and then suspended 
and nationalised to further the avaricious inter­
ests of individuals and radical groups. 

In this connection we can look at countries like 
Angola, for example, where at least 300 jour-
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nalists have been killed or have disappeared 
since the civil war was resumed. Our own coun­
try has sustained several scars in the struggle for 
freedom of the press. Someone once said "a 
country's press can never be more or less free 
than its citizens". Consequently it is not only our 
responsibility to cherish freedom of the press in 
the new South Africa, but also to preserve it. 

It is encouraging in this regard that South Afri­
can leaders are in the forefront of the struggle. 
Dr Buthelezi describes the media as "a key to 
democracy, a catalyst of change and a gateway 
to the freedom of thought and expression." 

tDeputy President Mr De Klerk said "we sup­
port constitutionally guaranteed free expression 
precisely because we know from our own ex­
perience how counterproductive any attempt to 
interfere with the free flow of information can 
be." 

ordinary people's views on the constitution, thus 
ensuring public debate and participation. 

Supporting these views, the NP believes that we 
can meet one of South Africa's biggest chal­
lenges, namely to make our nation into a nation 
state, changing primary loyalties from the ethnic 
group to that of the constitution. 

*There is a proverb which says, "the pen is 
mightier than the sword". Let us show the world 
that South Africans have the will and potential 
to use the pen to write our new constitution 
permanently in the hearts of our people. 

Prof DC DU TOIT: Mr Chairperson, firstly, we 
are no doubt all in agreement that the process of 
developing the new constitution should be a 
rational process and, secondly, that it should not 
endanger the valuable reconciliation which is 
taking place in South Africa at present. 

The problem is, of course, one of political 
President Mandela said "a critical, independent management: How to make it happen in this 
and investigative press is the lifeblood of any way. South Africa has at least one thing going 
democracy• The press must be frf e from State for it in this regard, namely the experience of the 
interference. It must have sufficient indepen- people who concluded the negotiations which 
dence from v.ested interests. It m st enjoy the produced the interim Constitution. 
protection of he Constita ion. It s onli5')suc a 
free press th t can temper ~ e ar,petite of an I INO 1 "ke to dwell 0n s me aspects which 
governmen t amass pq,w,~ at t 1e ex ense of should ma e the work of one of the important 
the citizen." o/ F THE REltm.e'in -(ccfmrrutrt'ee , arliel~ ilfueme Committee 

*On the one hand it ·s these stanqlpoints which 
can promise only a bright futute for South 
Africa provided they are adhered to. On the 
other hand , the media also has a duty to inform 
the public correctly and to comment critically 
and responsibly wherever and whenever it is 
justified. This three-way interaction between the 
drafters of the constitution, the public and the 
media will, particularly now, be absolutely nec­
essary to instil the new constitution in the hearts 
of our people. The NP therefore supports the 
media strategy as set out in the report presented 
to this Assembly. 

tThis implies that we are in favour of the 
media being accommodated and provided with 
all the necessary documentation of the Consti­
tutional Assembly , the Constitutional Com­
mittee, theme committees, commissions and 
public hearings. This is of utmost importance 
if one wants to achieve transparency and 
accountability. 

We are also in favour of the media being assisted 
in becoming a forum for the expression of 

3, dealing with the relationship between differ­
ent levels of government, provinces and local 
government, more rational. 

I would like to suggest that this committee, 
perhaps more than other theme committees, 
should adopt an attitude based on five methods 
of approach. 

Firstly, the process should be as non-ideological 
as possible . 

Secondly, the drafting of chapters on provinces 
and local government should be done from an 
understanding of the empirical aspects of gov­
ernment on the second and third tiers of govern­
ment. 

Thirdly, an interparliamentary process, not just 
an intergovernmental executive process, should 
be instituted for the carrying out of the work of 
the Constitutional Assembly. 

Fourthly, the main culture which should prevail 
in writing the constitution in this regard , should 
be one of a common, undeniable and firm 
loyalty to South Africa, our beloved country. 
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Lastly, to be rational, for every single clause and 
for every single word that we write into the new 
constitution, on provinces and on local govern­
ment, we should consider the financial and fiscal 
implications. What will that clause cost? 

Let us consider these aspects briefly. I plead for 
a non-ideological way of writing the constitu­
tion, because ideology always has a way of 
distorting the fullness of reality, leading to some 
form of suppression or the other, and eventually 
to violence. It is actually a form of censure, 
which closes the mind. These days, we know 
that ideology arises first and foremost in the 
sphere of communication. The process of writ­
ing the constitution is a communication exercise. 
Undue ideological penetration in this process 
will assuredly lead to distortions. 

The CHAIRPERSON OF THE CONSTITU­
TIONAL ASSEMBLY: Let Prof Du Toit con­
tinue and then we will allow the hon member to 
ask the question. 

Prof D C DU TOIT: Anything that we write 
about provinces in the new constitution should 
be intimately acquainted with the detail of what 
happens empirically in the provinces. Everyone 
in the know is aware that worldwide the dividing 
lines between federalism proper and regionalism 
of some kind or another have become increas­
ingly indistinct in recent years. 

If one looks, for example, at fiscal matters, in 
Australia, Canada, the United States and Ger­
many, we find that all but Canada have been 
experiencing a move towards more centralised 
government in the postwar era. The majority of 
these states no longer conform to any classic 
federal model. 

The end perspective of the new constitution 
should be the end of violence. The provincial or 
federal scene, for those who like the term, if 
conceived of in narrow ideological perspedtives, What we have to ascertain is exactly what types 
is pregnant with violent 2ossibihties. It cor es to of region_al levels are devel~ping empirically in 
us in the terms of the saying of Reuerbacli: f Sout~ tnca1 because ~hat 1s what lnres among 

. . ' . our o~le. It s a Mw stion' @~ a nosis for us 
The p~1losophers Jl!ISt mterpre,Jed the I or! ~ her.e . The prescrip~~n wiII fo low a most auto-
the pomt IS to cHa ge the wotfc . OF Tmati~allyU B LI C OF SOU TH AFR I CA 

1:he new constitution must chan?e our wo{ld of When we start thinking about the provinces, our 
v10lence, remove the threats of VIOience aqd end point of departure should rather be the problem 
the ideologies which drive us to violence. The of equality . Equal protection means, inter alia, 
people of South Africa have had enough . They that a person's chances in life should not be 
will not be manipulated by bad ideologies any affected by the part of the country that person 
more. was born in. Even if we succeed in removing all 
In the second place, the drafting of the new race and gender discrimination, the fact still 
constitution should not just be a deductive pro- remains that there are discrepancies in social 
cess, deducing from the Constitutional Prin- infrastructure and the levels of poverty which 
ciples in Schedule 4 what is to be written into the vary between the different regions in South 
new constitution . It is true that they form the Africa . 
parameters within which the constitutionality of 
the new constitution must be decided. However, 
a very dynamic process was unleashed by the 
interim Constitution in the nine different regions 
of South Africa. It does not stand still. The 
provincial scene is changing almost weekly . .. 

*Mr J T ALBERTYN: May I ask the hon 
member a question? 

In the first instance , the provincial system should 
be developed as an instrument with which to 
address these very practical, empirical needs. It 
is not enough to put a fundamental right which 
decrees equality in the constitution. The mech­
anisms of provincial and local government must 
be built in such a way as to make that equality 
real. 

Prof D C DU TOIT: No, I do not have time. I Perhaps the most important point of departure 
am sorry. for the theme committee on the relationship 
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between levels of government should be the 
unquestionable common loyalty of all partici­
pants to this our land and the Republic of South 
Africa. This is perhaps the strongest force which 
we have in South Africa. 

Take, for example, our dear so-called right­
wingers in politics. [Interjections.] I mean this 
sincerely. I have had friends from those circles 
tell me that they would rather die than vote for 
the ANC, but that they would seriously consider 
voting for President Mandela. What they are 
actually saying is that the ancient traditional law 
of the Germanic peoples is still working in them. 
Their inborn sense of loyalty and fidelity, in this 
case to the Republic of South Africa, is very 
real. 

What we are seeing in South Africa is almost a 

The advantages of such debates are obvious. 
The Constitutional Assembly would be kept up 
to date on the empirical situation in the prov­
inces, while the members of the provincial 
legislative authorities would be kept abreast of 
the discourse that is developing at national level. 

Lastly, may I just add that the Constitutional 
Assembly would also do well if, in terms of its 
procedure, it could be possible for provincial 
Premiers to address these Monday meetings, 
and to take part in the debates on Mondays. It 
would keep the Constitutional Assembly in 
touch with provincial thinking on constitutional 
development, and the Premiers would obtain a 
taste of national viewpoints. 

Mr Chairperson, have I run out of time yet? 

national act of homage and allegiance, if I may The CHAIRPERSON OF THE CONSTITU­
put it in these words. Even our right-wing TIONAL ASSEMBLY: No, the hon member 
friends, in their deepest inner being, are part of still has 20 seconds. He may continue. 
this. They are, figuratively spealding, kneeling . . 
down before e Republic, with I their swords Prof DC DU TOIT: I would iust like to refer t_o 
ungirt and thdr heads uncovered. They are the problem of financ~ and fiscal matters. It 1s 
saying to the State, "le deveigne l otre~ mme. clea!T1hj, thems comm tte;e three shoul~ at least 
[Interjections.] They are saYiog tol the State: liaYe vst o~gf sulicom 1ttee . to . consider the 

~ , central que t10n o fiscal Rll)>alisatton under the 
I_ become_"ye.ur man frqm this day fo&f~iH;l 6fR E ~b L 6n~ itu~9 1 • I 1 F IMi:-Aonly a technically 
hfe and limb , and_ unto you sha _l be fa1~hful, complex matter but it is also of prime import-
and bear to you faith for that w ch I claim to ' . . 
hold of you. ance fo[r ~he prov_mcdia]l system and local govern-

ment. Time expire . 
That is not to say that it is an uncritical relation-
ship. However, it is the only basis on which our 
negotiations here can bear fruit , even if our 
friends are starting to negotiate the principles of 

THE CHAIRPERSON OF THE CONST!-
TUTIONAL ASSEMBLY: A question was 
directed at the hon member earlier. Would he 

a volkstaat in terms of the interim Constitution . care to listen to that question now? 

This common loyalty to South Africa is the p f D C DU TOIT c t ·n1 s· ro : er a1 y, 1r. 
reference point. There should be no doubt about 
that. 

I also believe that the Constitutional Assembly 
should , for the purposes of the work of Theme 
Committee 3, develop interparliamentary activi­
ties between the Constitutional Assembly and 
the provincial legislative authorities. There 
should not be interaction only between the 
national executive and the provincial executives. 
Regular , formal joint sessions between groups 
of national MPs and Senators of a particular 
province, say, and members of the provincial 
legislatures must be considered seriously. 

*Mr J T ALBERTYN: Mr Chairperson, I 
should like to know whether the hon member 
Prof Du Toit regards communism as an objec­
tionable, unacceptable ideology for the people. 
[Interjections.] 

The CHAIRPERSON OF THE CONSTITU­
TIONAL ASSEMBLY: Order! Let us give the 
hon member a chance . 

*Mr J T ALBERTYN: In other words, docs he 
think such an ideology should be excluded from 
a future constitution of the country? 



165 MONDAY, 5 SEPTEMBER 1994 166 

*Prof D C DU TOIT: Mr Chairperson, may I 
reply in Afrikaans? 

The CHAIRPERSON OF THE CONSTI­
TUTIONAL ASSEMBLY: Order! Yes, please 
answer in Afrikaans. 

*Prof D C DU TOIT: Look, I do not think it 
would be fitting for me to discuss specific ideol­
ogies now, because I could present the hon 
member with a far more detailed analysis of 
ideologies. If I should simply state that commun­
ism is objectionable, nationalism is objection­
able or regionalism is objectionable, we would 
merely be talking to the press. I think we should 
conduct a far more serious debate on this issue. 
(Applause.] 

Dr MG BUTHELEZI: Mr Chairperson, on a 
point of order: Is it parliamentary for a member 
to say "shut up" to another member? 

The CHAIRPERSON OF THE CONSTITU­
TIONAL ASSEMBLY: Order! I have noted 
that point and would like to advise hon members 
to give Mr Smith an opportunity to put forward 
his views. I would like to thank the hon member 
Dr Buthelezi for raising this point. Will the 
speaker proceed, and can we please give him a 
chance to speak. 

Mr PF SMITH: Mr Chairperson, will you adjust 
the time allotted to me accordingly? 

The CHAIRPERSON OF THE CONSTITU­
TIONAL ASSEMBLY: I shall do so. The hon 

Mr PF SMITH: Mr Chairperson, hon members, Mr Smith may proceed. 

the IFP is pleased to announce its support for Mr p F SMITH: I will repeat what I said. In 
the report of the Constitutional Committee, adding to what my colleagues have said on this 
though we remain concerned that the proposed matter, let it be clearly understood that South 
amendments we have made to the rules to Africa is today facing the fact of history that the 
democratise minority garticipation have dot yet ANC has breached its solemn undertaking to 
been adequately prio~ ised. We be!ieve t~at the resume · ternational . eeia fon cen, "all out­
report lays the f01.mdation upon wliich we 1an a~l standiil'g eonstitutioaal issues d}s@on as possible 
build as we work together to dra ' a aew 7ons 1- after the elections", as set out in the language of 
tutio~. We look forw. ,d t? the es a lisrun;ent ~ F H1\1 ~ 'f&dilrfebKn!aEh -, Mrf ~9 'i,%Cif't is univer­
t~~ s~ ne~ theme co~m1ttees and to ourl par- sally acknowledged that this agreement, which 
tic1pat10n m these bodies. enabled the participation of the IFP in the 

Despite our positive approach, members will 
notice that the IFP has today tabled its deepest 
concern on a matter which has a central impact 
upon the shaping of the future of this country in 
general terms and more particularly upon the 
work of this Assembly itself. Here I am of 
course referring to the issue of international 
mediation. To say that we are concerned about 
the failure on the part of the ANC to get 
international mediation off the ground is a gross 
understatement. We are in fact outraged. (Inter­
jections.] 

An HON MEMBER: Shut up! 

Mr P F SMITH: The President of the IFP has 
made repeated requests to the ANC to resume 
international mediation. In adding to what my 
colleagues have said on this matter, let it be 
clearly understood that South Africa is today 
facing the fact of history . . . 

elections, was perhaps one of the most solemn 
promises ever formally executed in South Afri­
can history. Yet, as far as the ANC is concerned, 
this agreement is now null and void. 

The IFP wants to inform this Assembly that we 
do not accept this. We are very concerned about 
the future of negotiations, even the negotiations 
within this Assembly itself, when the ruling 
party breaches an agreement as solemn and as 
historical as the one I have just mentioned. The 
purpose of this mediation was to resolve out­
standing constitutional issues which led to a 
deadlock in the negotiations at the World Trade 
Centre. In this respect, it is perfectly clear that 
the mediation had to precede the work of 
the Constitutional Assembly so that our 
constitution-making here could proceed from 
the resolution of some of the fundamental issues 
which came up prior to the sitting of this body. 
In fact the portion of the terms of reference for 
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mediation, which make specific reference to the 
need to determine the degree of autonomy of 
the provinces and the entire issue of whether 
South Africa should be organised in a federation 
of states or as a unitary state with regional 
characteristics, as is the case with the current 
Constitution, was never even questioned by the 
ANC, let alone the NP. 

It is a fact that this Constitutional Assembly has 
now commenced its work. We have also 
accepted that its work must go ahead. However, 
it is equally imperative that we take stock of the 
process and reach an agreement on how inter­
national mediation is to fit into the process of 
drafting the constitution. [Interjections.] 

Today, I would simply like to emphasise and 
draw out one or two aspects of some of the 
principles related to the structures mentioned 
under Theme Committee 2. One of the princi­
ples referred to here, is that of the separation of 
powers. It is a principle we are required to 
follow in the new Constitution. However, when 
we do so, we need to also look at the present 
system. We find that this system has a very 
strange mix. 

Members of the executive sit in Parliament. 
Does that make them more accountable? 

We are developing a system of standing commit­
tees that should monitor executive departments. 
How then does the presence of the Ministers in 
the legislature make them accountable, though 
it might solve the problem of the two capitals? 

Parliament elects the President. But would ab-

Members from the other side of the House 
might laugh, but let me say that those who 
believe that we are going to accept this breach of 
promise are wrong. Those who believe that 
mediation is irrelevant because elections are solute separation not require that we consider 

whether the President should be directly 
over, are also wr?ng. There is a plac~ for this elected, as in France and in the United States of 
Assembly to do its wo k, and tliere 1s also a A . ? 

place for mecliation to ake its cJ ntribution to menca. 
the process . IDhere is no go·ng bac I wards fo!i :us.Ofhe i<ecufa,e Bresioe t 1;w,1e to promulgate 
However, oving forw1 rd as w all ope tna/1"\.r~gulations ,wl11ch Have t e fo rce of law, and he 
we are doing, the IFP ~ nts it O b19 ~ew~YR E iae O. ' ts c;qery!3eJl If If PR I~ diciary . These are 
understood t at mediation re ains on the some of the examples of a range of other matters 
agenda. Since mediation has not preceded the that will need to be re-examined, if the principle 
work of this Assembly, a place ust now be of separation of powers is to be strictly applied. 
found for mediation to be harmonised with the 
work of this Assembly. 

The CHAIRPERSON OF THE CONSTITU­
TIONAL ASSEMBLY: Order! We now have 
the hon member Frene Ginwala, who will 
deliver .her maiden speech. [Applause .] 

Dr F N GINWALA: Mr Chairperson, comrades 
and colleagues, I crave your indulgence as this is 
the first occasion that I have had the opportunity 
to speak as a member of Parliament. 
[Applause .] 

As some of you may have noticed, I am more 
accustomed to playing a different role in this 
House. In this short debate, it will obviously not 
be possible to explore the content and the scope 
of the issues that fall within the theme commit­
tees. That has to be an ongoing process, which 
we will no doubt have to revisit. 

Another aspect that is related to this theme 
committee is that of traditional leaders. Here we 
need to look at how this is to be dealt with in 
relation to the fundamental principles that 
underlie all aspects of our Constitution. It is 
important that we engage in consultation with 
the traditional rulers, but also with those whom 
they will be ruling. 

Serious consideration has to be given to how we 
can reconcile hereditary rulers with concepts of 
democracy, and with the nonsexism and equality 
that is a fundamental principle of our Constitu­
tion. Rural women, in particular, will need to be 
consulted and their views taken into account, 
before any decisions are taken in this regard, as 
they are the ones who are most directly affected. 

Electoral systems will be considered by this 
theme committee . It is crucial for us to find a 
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way of marrying proportional representation 
with a constituency system that will bring the 
government closer to the people. 

At the core of the consideration of this theme 
committee will be consideration of both the 
legislature and the executive in the new consti­
tution, addressing their functions, size and re­
lationships. For example, should we have a 
bicameral system, and if so, what are the impli­
cations? Hon senators will forgive me for raising 
what might be a delicate point. 

Obviously we need an elected House, a popu­
larly elected House, but if there is to be a second 
House, should it be a House of the provinces? 
What should be the relationship between the 
two Houses? Depending on the functions that 
we have to perform, do we really need a parlia­
ment composed of 490 members? How would 
that fit in with the idea that we need to reduce 
Government expenditure? 

Currently, consideratio is being given tol how 
the legislature should function and wai s of 
drawing civil socielr into,:theJ egisl tive pr ! cess . 
We should be aler,~ clevelopments i that area, 
as that may help to shap_e our de9is'ons. THis, o0 F 
course, will cover Constitutional rinciple XIV 
on the participation of minority parties i the 
legislative process. We need to consider whbther 
structural changes are necessary, as well as 
changes to the Rules. 

The executive also needs to be re-examined. A 
Government of National Unity is entrenched for 
five years, but what thereafter? It has been 
mooted that the concept of a constitutionally 
enforced coalition be entrenched in the new 
constitution. We often find that these are the 
same voices that express concern when MPs 
speak freely, debate policies and challenge de­
cisions, instead of simply acquiescing in deci­
sions that are made elsewhere. This is not a 
coincidence, because what we are dealing with 
here, is not simply an arrangement of the exec­
utive, but a totally different conception of dem­
ocratic government. 

I want to warn against enforced coalitions and 
would urge that we look at the implications of 
such a process for democracy in our country. It 

is not through ignorance that other democratic 
societies have not entrenched coalitions in their 
constitutions, even though they may need to or 
choose to form coalition governments quite fre­
quently. Coalitions are sometimes necessary and 
healthy, but are always voluntary, not constitu­
tionally entrenched. [Interjections.] 

They come into being in special circumstances, 
such as times of war, and even then they are 
voluntary. More frequently they are formed 
when the electorate has not made an unambig­
uous choice and parties need allies in order to 
govern and implement their policies. Agreement 
is reached usually between the largest party and 
others on a programme that can be jointly 
implemented. 

Let us, however, look at a situation where the 
electorate has unmistakably shown its prefer­
ence for a particular policy and programme. 
How does the party that won that support now 
suddenly turn around and say to the electorate, 
"Thank you for electing us, but we are sorry, we 
are not now going to implement what we said we 
w©u fRo1 i1 q~ manifest(:) . I steatl, we will 
implemerif"'"onlffu'ose parts of the programme 
',-i,t!). ig'It!!i ~: w~t~ '"Ji:"? .a.~- t@, get your 
support, agree." [Interjections.] Would this not 
simply be a betrayal of the electorate, a denial of 
representative government and a mockery of 
elections? 

Secondly, if there is always a coalition after 
elections, who is going to perform the role of an 
opposition? Governments in this country have 
accumulated vast experience on how to prevent 
opposition and control public debate and think­
ing. This autocratic past makes it difficult for us 
to appreciate that an opposition has a vital role 
to play in democracies, challenging and ques­
tioning policies and administrative actions, put­
ting forward alternatives in the debate and 
providing an understanding of other options and 
solutions. This needs to occur as much within 
the political parties and caucuses as in the legis­
lature itself. Both are crucial elements for con­
solidating democracy and democratic practice. 

Our political institutions, including political par­
ties, have been influenced and shaped by col­
onialism and apartheid, where race, ethnicity and 
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opposition to oppression were dominant inter­
ests. Cultural, religious and linguistic interests 
are healthy and legitimate, but they affect only 
one aspect of a citizen's life and all else cannot 
be predicated on them. 

They cannot become the fundamental building 
blocks of democracy. Embedding such interests, 
and formations based on them, would fossilise 
our democracy, strangle it at birth, rather than 
let it grow and flourish. Democracy functions 
best when people group together around com­
mon interests to further them. Inherent in such a 
system is a fluidity, as interests are fulfilled and 
developed, and as these change, so do our 
political parties and actors. 

Our democratic system must be one that facili­
tates these processes, not hampers them. A 

I look forward to the same positive disposition 
from all hon members who will be involved in 
order to prepare an even better text as the 
constitution for the nation. 

The principles contained in these clauses are 
principles which make the country acceptable in 
good company worldwide. We in the NP have 
little we would like to add or omit from these 
clauses, because what we would have liked to 
have had in them with regard to good principles, 
is already there. Therefore we expect that these 
sections will simply be refined as a result of 
possible deficiencies that may become apparent 
during the implementation of the Constitution. 
We will want to look at how the implementation 
of the various measures progresses, to see 
whether there are any possible shortcomings. 

constitutionally enforced coalition will mitigate I would like to refer, for example, to the Finan­
against democracy. Democracy is not simply cial and Fiscal Commission of which only two of 
about a right to vote, though that must be the the commissioners have to be appointed on a 
starting point. It cannot end the " e, with South full-time basis. A further consideration which 
Africans going to cast their vote @nee every five weighed heavily for us was that we did not want 
years. to create a bureaucracy and that capable people 

The vote must have meaning. CitizenJA s should be aP, mt~_d. IT'be @overnment_ has.now 
have confidence that tnei. vot will make a seen fit to appomt a person who 1s highly 
difference. b/Jlless we ,{ive them a cliliice fia E p~g,q_r14_eqi_\n Qi ·c,o,ip~"11Wft s chairperson, but 
makes a difference , democracy wi I have form in who,_ stnctly s~eakmg_, do_es not ful~ ~he 
the new Constitution but it will! have no con- reqmrements. It 1s proVIded m the Constitution 
tent. [Applause.] ' that the person, by reason of his or her training, 

. . . . shall have expertise in economics, public 
D~ ~ G ALANT: Mr Cha1rpers?n, it 1s mdeed a finance, public administration, taxation, man­
pnv1lege to congratulate Dr Gmwala, Speaker agement or accountancy. It is clear that a person 
of the National Assembly, on her maiden has been chosen who is qualified on the basis of 
speech. [Applause.] negotiating skills, and so we shall possibly have 

*I would like to make a few observations on the to reformulate the clause to make it state that 
work of Theme Committee 6 which, as hon 
members will see, deals with specialised govern­
ment structures. I was involved in the negoti­
ations on some of the aspects that will now be 
dealt with by Theme Committee 6, namely 
general financial matters. I want to say at the 
outset that we agreed remarkably easily on the 
principles which were contained in these clauses 
and that everybody was very positive and keen 
to improve the text in order to give the country 
the best possible constitution. 

I look forward to being involved in the work of 
this committee in the same good spirit as before. 

the chairperson shall be a person who has 
proven negotiating skills so that the other seven­
teen will then be experts in the other areas. 
[Interjections.] 

I would like to refer also to the section that deals 
with the Commission on the Remuneration of 
Representatives which must be established by an 
Act of Parliament. Unfortunately this has not 
been done yet. The principle that is being intro­
duced here is that no politician should be 
involved in the determination of his or her own 
income-not at the first, second or so-called 
third tier of government. 
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Because the local government elections are just 
around the corner-about a year from now-it 
is immensely important that this Bill on the 
appointment of this commission should come 
before Parliament, because clearly, this commis­
sion is going to have a lot of work to do before 
the elections take place. Naturally it is desirable 
that people who may be elected to local govern­
ment level should know what their salaries are 
going to be before they are elected. My time has 
expired. 

Mr A G EBRAHIM: Mr Chairperson and mem­
bers of the Constitutional Assembly, we all 
recognise that we are still in a phase of tran­
sition. At present we are governed by an interim 
Constitution, the principal task of which was to 
establish this representative Constitutional 
Assembly. 

that Parliament was supreme and not the consti­
tution. 

The new constitution must establish the new 
order which we fought for. Our oppressed, 
exploited and dispossessed people fought for 
genuine change in this country and not for 
co-option into the system. What, then, must the 
new order be? It must include: Common South 
African citizenship; a sovereign and democratic 
constitutional state; genuine equality, especially 
in respect of race and gender; and, needless to 
emphasise, citizens should not only be granted 
their inalienable rights, but should be properly 
protected against any infringement of those 
rights as well. 

The Multiparty Negotiating Process had the task 
of drawing up an interim constitution which 
would effectively end minority rule and usher in 

It will be recalled that the PAC of Azania called democracy and majority rule. This necessary 
for an unfettered Constitutional Assemb/y in step had to be achieved speedily. Consequently 
pursuance of democratic principles. It is, how- we held national and provincial elections with­
ever, regrettable that this democr-atically el I cted out voter registration. This effectively meant 
Constitutional Assembly must work within con- that rnF,>resentation c:ould onl)f be on a propor­
straints imposed p0n it by the Negotiating fkmal t5asis, ther_ebf not making those elected 
Forum. /;'/ I accountable to constituencies. Moreover, apart-

The basic task of this Constitution~ Assembly is° F lib , res' edi'all t!QFcfr ' pT~e'a 1Aiif1 , made the 
to write the new democratic constitutiob. A demarcation of nonracial constituencies in our 
constitution is not a document simply writtdn for country extremely difficult. 
politicians or for lawyers. A constitution is writ- Under the new Constitution it will have to be 
ten to give effect to the will of the people and to decided whether we maintain the present unsat­
play a decisive role in ensuring and bettering isfactory electoral system or develop a constitu­
their lives qualitatively and quantitatively. The ency option which promotes accountability. Our 
best guarantee for longevity of any constitution future is highly dependent on the inclusiveness 
is its acceptance by the overwhelming majority of the process. Inclusivity must be both in form 
of the people. and essence. The tendency we witnessed during 

The 1909 constitution of the Union of South 
Africa was drawn up and ratified by the British 
parliament, which is often projected as the cita­
del of democracy. Yet that constitution excluded 
the vast majority of the people in this country 
from all executive and legislative organs. How­
ever, one may argue that that undemocratic 
constitution did include some entrenched 
clauses related to voting. These so-called en­
trenched clauses, ostensibly aimed at protecting 
those granted limited franchise, were subse­
quently removed with impunity, because the 
principle that governed that constitution was 

the negotiation process was that the forum was 
inclusive in form, but bilateral in essence. We 
must guard against this divisive tendency. 

Lastly, I wish to refer to the issue of the time 
frame. As things stand now, we are obliged to 
follow the stipulated time frames. The maximum 
life span of the interim Constitution is five years. 
On the other hand, the Constitutional Assembly 
is required to produce the new democratic and 
final constitution within a period of two years. 
However, our guiding principle must be the 
drawing up of a constitution that is democratic, 
protective of the people and enjoys the un-
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reserved support of the overwhelming majority 
of the people of this country. In pursuing our 
commitment to entrenching democracy in the 
country so far, the PAC supports the adoption 
of the report of the Constitutional Assembly. 

Ms M SMUTS: Mr Chairperson, I just want to 
remind hon members that all the important 
views and interventions will come from the DP. 
[Interjections.) I say so because a two-thirds 
vote will be required to pass the constitution and 
a hypothetical ANC-PAC voting alliance would 
fall short of two-thirds by exactly the 2 % rep­
resented by the 10 DP members of the National 
Assembly and the Senate, as we have pointed 
out before. Therefore, once one fans out the 
ANC and PAC Senators sitting here in the 
middle along the lines of the Assembly benches, 
the two-thirds line lies there, where Mr Andrew 
sits. So near and yet so far from the point of view 
of the members sitting on the right. [Interjec-
tions.] 

1 However, voting day is far away , and I express 
the hope that party lines will bl r as members 
of the Constitutional ssembl , aP, yi ei 
individua1 mi ds and co~nscience in the service 
of our coci1 t ~, as map ave one , d~, ·EI E 
we do not , and simply ake up i:iarty positions 
in debate-this is very importalnt- then dis­
cussion here is just show business and the 
negotiations might as well be conducted only 
in the theme committees. 

It is clear from the report that the Constitutional 
Committee has taken care to acknowledge the 
primacy of this body, and I hope that the 
members will exercise this primacy. I also sup­
port the recommendations on public partici­
pation , but I do have certain concerns. It was 
our concern at the outset of the Kempton Park 
stage of negotiations that citizens would not be 
sufficiently well involved and, unfortunately, I 
think the fear was justified. Those members of 
the media who sweated it out under the lights 
with us week in and week out , in my view, did a 
good job of tracking the points of dispute and 
their resolution. 

The problem is that a story, especially a daily 
one, is simply not the same thing as a picture of 
the constitutional process that tracks the evolu-

tion of themes. I therefore welcome the propos­
als for public participation, including public 
forums. The recommendation is that appropri­
ate mechanisms be employed for collecting 
views. At this point, a caveat needs to be 
recorded. 

It is not possible to extrapolate constitutional 
principles from nonquantifiable public pro­
cesses. The Women's National Coalition has 
completed a similar process as part of the draft­
ing of the Women's Charter for Effective Equal­
ity, which was recently formally handed to the 
Chairperson of the Constitutional Assembly. 

In the collecting of views it was no surprise that 
the people's primary need in the case of that 
research, was for the essentials of life: housing 
shelter and water. But you cannot on that basis 
argue that they have asked for justiciable second 
or third generation rights. It would please us if 
they had, since ours is perhaps the most radical, 
but also practicable, proposal on this matter, 
that citizens ought to be able to take the Gov­
ernment to court to show justifiable, but not 

not delivered the 
not draw such a 

Another example: there is no way in which the 
desire for equality in the workplace on the part 
of many women can be construed as support for 
horizontality, as opposed to the verticality which 
requires legislation for application in the private 
sector. A good case can be made for either 
horizontality or verticality. It is therefore these 
cases, the constitutional matters, that will have 
to be taken to the public, at which point the 
question arises whether politicians should take 
these cases, as provided for , or whether we 
ought to wheel on the experts. Here we could 
usefully look at the interactive process con­
ducted by the Law Commission under Mr Jus­
tice Pierre Olivier, amongst other precedents. 

The question also arises how one measures or 
quantifies reaction. The collecting of needs and 
demands has been part and parcel of our politics 
for a decade or so , but that is partially a political 
consciousness-raising and campaigning device. 
Our charter, for example , is at least partially the 
product of such a campaign, and that is part of 
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the reason why it has the status of a political 
document. 

Only a referendum on clearly formulated, crisp 
constitutional questions could give one a quan­
tifiable public position on constitutional issues. 
Such a referendum might, in fact, not be a bad 
idea. However, there is a limit to the number of 
questions that one could take to the electorate. 
At the end of the day, the accountability lies 
here, and for that reason the proposal on the 
involvement of the media, which is another 
fruitful idea, also has its limits. 

Readership does not equal political support, 
much as the Federal Party would have liked it 
to. Members will recall the claims by the author 
Frances Kendall about the numbers of her books 
bought and read at the time when she founded 
the political party. The Sunday Times or Rap­
port cannot claim a larger constitutional say than 
the smaller papers because of their circ tion 

with the question of the management of the 
theme committees. In terms of item 4.3.2 a 
theme committee should be managed by a core 
group, and in my opinion that would be the 
correct procedure in that regard. 

I would, however, also like to refer to the 
question of the chairpersonship of those theme 
committees. Maybe we should consider again 
whether we should not rather allow the core 
committee or core group of each theme commit­
tee to conduct its business, to manage it and also 
to decide on its chairpersonship. For that 
reason, I would like to propose that this par­
ticular aspect of items 4.3.1 and 4.3.2 be 
referred back to the Constitutional Committee 
for further consideration on how it should best 
be managed. 

*The second point which I should like to raise is 
concerned with participation by the provinces in 
the constitution-making process. 

figures, which, after all , have as much per-
haps more to do w·tll'. other sections the In item 3.1.4 of the report before us reference is 
newspaper, such bac p tha wit · hould be 
the editorial pag e views e edi the intro-
would, therefore, e views div1 ual 
except where the as an in n h 11dd )F l i)j e _ (a:Yltl o . .h all due 
unified view on a matter like the freedo of respect, though, I want to say that the task of the 
information. That underscores my point th<tt it is provinces must not end there. The provinces 
the individuals here who will have to take the themselves will have to play a direct part in the 
decisions for ratification by the court. [Time activities and the constitution-making process of 
expired. J this Constitutional Assembly. 

Mr R P MEYER: Mr Chairperson, I briefly 
want to address three matters. The one, flowing 
from the report on the framework and proce­
dures to be followed, deals with the question of 
the flexibility intended in item 2.3.2 of the report 
before us. I would like to add my support to 
what is being envisaged in the report of the 
Management Committee. I would like to stress 
the point that I believe that this Constitutional 
Assembly should conduct its own work in terms 
of time frames and so forth, so that we can 
evaluate on an ongoing basis what is being 
required of us in terms of time frames and 
inputs, and can also ensure that this body is 
managing itself properly. 

In the same context, I would also like to refer to 
items 4.3.1 and 4.3.2 of the report, which deal 

I therefore agree with hon members who made 
statements in this regard. I think Prof Du Toit 
was one of those who said that we must, for 
example, invite the Premiers to come and par­
ticipate. However, we can go further and specif­
ically determine the functioning of the 
commissions which are to be appointed in such a 
way that the provincial legislatures may take 
part in the activities of those commissions. If we 
do not succeed in thoroughly involving the prov­
inces in these activities, we are going to lose 
them as important participatory components in a 
future constitutional dispensation. 

tThe third and last point that I would like to 
make refers to the question that was raised by 
more than one speaker in connection with inter­
national mediation. I have listened carefully to 
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the points which were raised by hon speakers 
and I would like to confirm that I have noted 
correspondence between Mr Buthelezi and Mr 
De Klerk in terms of which the NP indicated 
that it was quite willing and would favour dis­
cussions on the subject of international medi­
ation. Mr De K.lerk also indicated a team from 
the side of the NP to conduct discussions with 
the IFP in this regard. 

I would not like to elaborate on this issue now, 
because I think this subject should be taken 
further at a leadership level. For that reason the 
issue can be resolved through direct interaction 
between the leaders, Mr Mandela, Mr Buthelezi 
and Mr De Klerk. I believe this is how the 
problem should be addressed. 

Prof E S MCHUNU: Mr Chairperson and hon 
members of the Constitutional Assembly, the 
privilege of participating in the process of creat­
ing a pactum unionis, embodying the original 
terms of governance of a settledl society, ordi­
narily comes to a person only once. There 
appears to be a concursus anim , rum amongst 
those gathened in this Cliarnber who mten'ct\ t@ 
create a permanent democratic st te. /-\. 

The historic forces of o[~story impe rff'e 
sistibly to that conclusion, for if w do not create 
a democratically based state, the consequences 
that Mr BJ Vorster conceded were "too ghastly 
to contemplate", might yet come to pass and our 
country may yet be reduced to a desolate waste­
land. Traditionally the functions of government 
have been conceived as being to create, main­
tain and protect internal peace and stability 
within the body politic as well as to forge 
external relations with other countries for the 
same purpose. 

Internally the means of creating and maintaining 
peace has been the application of the doctrine of 
trias politica, which sought to define the struc­
tures of government and to stratify the powers 
thereof accordingly to avoid jurisdictional com­
petition as well as to peg the parameters of 
authority of each organ of government in favour 
of the subject. However, the physical and cul­
tural conditions of our world have changed so 
much in the past hundred years or so that 
traditional structures, which were developed to 

effectuate trias politica have proved structurally 
inadequate, because the needs that have arisen 
cannot be embodied in such structures. There­
fore, we have seen the upsurge of structures 
which are additional to the traditional struc­
tures. 

It is suggested that our Constitution must be 
alive to these needs. In a divided society such as 
ours, an independent electoral authority must be 
embodied in the constitution. Its purpose must 
be to ensure, in a structured and peaceful way, 
that no permanent majorities or minorities exist 
as a result of tinkering with the democratic 
process by influencing the expression of will by 
our people. 

This electoral authority must develop and con­
tinually refine the processes and procedures of 
choosing a government so that the principle of 
winner today, loser tomorrow, remains firmly 
implanted in the consciousness of the govern­
ment of the day, in its political opponents and 
above all, in the mass of our people. 

ust at all times 
equately and con­
vernment is theirs 

responsibility to 
remove governments from power if they are not 
satisfied with their performance. 

The creation of such an independent authority 
must be entrenched in the constitution and must 
not be subject to the whims of transient majori­
ties. 

It does not require repeating that the State 
requires great amounts of money in order to 
finance the activities which it engages in on 
behalf of the citizen. 

The manner in which funds are raised, spent and 
managed, is a matter of crucial importance to 
the citizen who pays the taxes. These processes 
must be free of political influence. 

The economic life of our country must not be 
left to the mercy of the majority for the time 
being. The Auditor-General, the Reserve Bank 
and the Finance and Fiscal Commission must, 
therefore, be provided for in the constitution, 
but provision must be made for these institutions 
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to reflect the totality of our society and not the 
sectional interests of a mandarin financial cadre. 

The interplay of political forces in any society 
must of necessity result in changes in interests 
and allegiance which sometimes causes the over­
night disappearance of majorities, and a conse­
quent loss of power. This is the accepted result 
of a democratic verdict. However, there are 
certain sectors and interest groups in our society 
which have historically been underprotected by 
and underrepresented in the government. 

entrenchment of a land commission must be an 
important aspect of the constitution. Its powers 
and functions must, of necessity, be intensely 
debated so that the greatest possible measure of 
agreement is achieved. 

In a certain way, I wish to react to a few 
comments which have been made in this Consti­
tutional Assembly today. 

We are the supreme lawmaking body in terms of 
the Constitution, Act 200 of 1993. We cannot 
allow our functions and our authority to be 
hijacked. It is on that basis that I would disagree 
with Mr Wessels on the question of theme 
committees making decisions. It is my view that 
the theme committees can only make represen­
tations and recommendations to the Constitu­
tional Assembly, and it is the Constitutional 
Assembly that must make the final decision. The 
responsibility is ours. 

The general perception is that even in a demo­
cratic society, the historical imbalances which 
have caused such underprotection and under­
representation, will continue and may, in fact, 
be exacerbated in the future. To guard against 
such an eventuality, independent legal struc­
tures must be entrenched in the constitution to 
ensure that never again in our society will the 
weak suffer because the government doels not As far as the plural nature of our society and the care enough to protect them. 

political imperatives caused by that are con-
It is in this context ti t it is sug ested that the cerned, it is true that our societ is diverse. 
Public Protector, the Human Rights Co~ mis- ciety, but 
sion , and especia I , the Gende <Zommission view that 
must be provided fo and estp)ished. Eve F 19-'?~ w~s , . 'FH'..et -n · efttl~~n~S;<t::S\ur country 
more importantly, they must be given te •· th in by overemphasising local differences. One 
order to bite, otherwise they will be usele1 s. should inculcate unity by emphasising similar­

Land is the subject of great debate in our 
country. No one can justifiably regard himself as 
a true citizen of a country unless and until he or 
she has an equal right together with others to 
own a piece of land. 

The interplay of interests when it comes to this 
explosive topic makes a rational resolution of all 
claims to land an impossibility. This raises the 
spectre of political trade-offs, the consequent 
bedevilment of the situation and the consequent 
slide into lawlessness. 

It is clear that our courts will not be able to 
resolve the situation because the modalities of a 
professional court do not permit the resolution 
of controversies on grounds that include political 
considerations. 

Since the continued peace of our country 
depends largely upon the resolution of the ques­
tion of entitlement to land, it follows that the 

ities that exist in our society. The debate on 
provincialism or federalism should not be per­
mitted to bedevil and threaten the process of 
constitution-making. 

It is true that all of us would like to feel that we 
are able to determine our fate. However, one 
should be careful not to use the imperative of 
self-determination as an instrument of secession. 
The territorial integrity of our country must , I 
submit, be maintained. We plead that all the 
parties represented in this House should realise 
and recognise the dangers of secession and par­
tition. 

As for the language issue, we are of the view 
that the question of language should not even be 
on the political agenda, because it has long been 
conceded. All 11 languages of our country are 
equal. There is no call for any language or any 
speaker of whatever language to feel threat­
ened. 
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As far as the question of consensus is concerned, 
it is correct that we are agreed that we should 
have consensus on the great questions of the 
day. [Time expired.] 

Debate concluded. 

The CHAIRPERSON OF THE CONSTITU­
TIONAL ASSEMBLY: Order! We have 
received notice of an amendment and Mr Van 
Breda will proceed to put it forward. 

Mr AV AN BREDA: Mr Chairperson, before a 
resolution is put as indicated by the Deputy 
Chairperson in his introduction of the report, I 
was instructed through a unanimous decision of 
the Management Committee to move an amend­
ment. 

I therefore move as an amendment to the 
motion before the Assembly: 

That the following words be inserted after the 

tees in the National Assembly and the Senate. 
Parliament has never in its history dealt with so 
many major committees. It will therefore 
become statistically impossible to convene all 
these theme committees with 30 members apiece 
on a regular basis if their meetings coincide with 
those of other committees. 

Theme committees will have to meet more fre­
quently in future. It is vital that there should be 
continuity in all the committees and that mem­
bers should not be absent because they are 
required for other committee meetings. 

*In addition, because of the admission of the 
press, pressure is being exerted on these venues 
which are just big enough to accommodate these 
committees. By the way, the north offers no 
alternative in this connection. There is hardly 
room for the Lion Cup there-in fact, the 
Currie Cup will have to come back to the Cape. 

word "adopted": I tAlthough there will be a possible reduction in 
,subject to the following words being numbers in the committees, all members of the 
inser parag .1 of the report, Constitutional Assembly who wish to be 
after titutio mbl: me~g: · · · · process will be 

!!"' tures of the Con-or mailer as may 'oe 
mi the c iona~ Co [ , ugh the Assembly 

If accepted, paragraph 4.3.1 will rdlad as follows: 

Theme committees will be made up of thirty 
Constitutional Assembly members, or such 
smaller number as may be determined by the 
Constitutional Committee, in accordance with 
the provisions of Rule 23 of the Standing 
Rules. 

The effect of the amendment is that there will be 
greater flexibility in making up the theme com­
mittees, of which there will be six. Apart from 
other structures of the Constitutional Assembly, 
there are today approximately 40 select commit-

Amendment put and agreed to. 

Draft resolution, as amended, adopted, viz: 
That the report of the Constitutional Committee 
tabled on 2 September 1994 be adopted, subject 
to the following words being inserted in para­
graph 4.3.1 of the report, after "Constitutional 
Assembly members,": 

or such smaller number as may be determined 
by the Constitutional Committee, 

The meeting adjourned at 16:56. 
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PART I-STRUCTURES OF THE CONSTITUTIONAL ASSEMBLY 

1 CONSTITUTIONAL COMMITTEE 

1.1 Subsequent to the last sitting of the Constitutional Assembly, the Constitutional Commit­
tee has met on three occasions: 12 September, 17 October and 24 October, 1994. 

1.2 The Constitutional Committee, in implementing the Resolution' of the last sitting of the 
Constitutional Assembly , supervised the establishment of the six Theme Committees . Each 
Theme Committee was guided by a briefing document and assisted with the development 
of a work plan. 

1.3 The Constitutional Committee, in consultation with the presiding officers of the National 
Assembly and Senate, developed a work programme. 

2 MANAGEMENT COMMITTEE 

2.1 Subsequent to the last sitting of the Constitutional Assembly , the Management Committee 
has met on Mondays and Thursdays during session. 

2.2 The Management Committee has at its various sittings met to consider and review matters 
relating to process. 

1 CA Resolution of 5 September 1994. 
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3 THEME COMMITTEES 

3.1 Introduction 

3.1.1 Since the last meeting of the Constitutional Assembly, all six Theme Committees 
were successfully convened on 19 September 1994 and met for the second time on 24 
October 1994. 

3.1.2 The Theme Committees are made up of 30 members each and have from amongst 
their members appointed Core Groups, consisting of up to eight members of the 
Committee in question, to manage and co-ordinate their work programmes. 

3.1.3 Three Chairpersons have in turn been appointed from each Core Group to chair 
meetings of Theme Committees on a rotational basis. It has been agreed that these 
positions shall not be remunerable. 

3.2 Briefing Document 

3.3 

3.2.1 The Constitutional Committee has adopted a Briefing Document for Theme Com­
mittees. This document is intended to guide Theme Committees in their work by 
outlining the scope of their responsibility and their relationship with other structures 
of the Constitutional Assembly. 

3.2.2 In terms of the document, the Constitutional Assembly confirms its right to debate 
in detail, oversee and direct the drafting of, and adopt the new constitutional text. 

Role of Theme Committees I 
3.3.1 Further to the Constituti~nal Assembly Resolution2 of 5 September 1994 which 

providesJor the ole, fund ons and structure of reports of Theme Committees, it has 
been agreed that: p A M N T 

N afting shAuld be di ecteo by tile Constitut~ :A:ssemB y. 

The Constitu~ al Cqmm1 t~eTs uF geUr§ J iJ1 i 1~ 1 lh~ c f rlli6'ation of all 
Constitutional Assembly work, including drafting. 

(c) Theme Committees a e not negotiating fora. Their primary task should be to 
receive submissions and process them into reports for consideration by the 
Constitutional Committee. 

(d) By resolution of the Constitutional Assembly, these reports should therefore 
include details of non-contentious issues, contentious issues and suggested 
approaches. 

3.3.2 Flexibility should be an important feature of the work programmes of Theme 
Committees. In view of possible overlaps, Theme Committees are not barred from 
dealing with an issue that another Theme Committee may be considering. 

3.3.3 Theme Committee work programmes should be guided by the integrated nature of 
the constitution-making process as well as the time constraints. 

3.4 Relationship with other structures of the Constitutional Assembly 

3.4.1 Constitutional Committee 

(a) Theme Committees will compile reports for consideration and approval by the 
Constitutional Committee. 

(b) The Constitutional Committee may, after deliberating on a Theme Committee 
report, refer the report to the Constitutional Assembly. 

2 See Constitutional Assembly Resolutions, pages 7 and 9. 
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3.4.2 Management Committee 

The Management Committee is responsible for the following functions: 

(a) dealing with process matters; 

(b) implementing tasks of the Constitutional Committee; 

(c) overseeing administration; and 

(d) monitoring the media and public participation programme. 

3.4.3 Administration 

The Administration will be responsible for the following: 

192 

(a) Provision of secretariat services to the Theme Committees, including the 
facilitation of technical assistance. 

(b) Provision of general daily co-ordination. 

(c) Provision of research, legal services and information. 

(d) Facilitation and management of media and community liaison programmes. 

3.4.4 Technical Committees 

(a) Theme Comipittees shall nominate experts for appointment by the Constitu­
tional Committee. 

{ 
~ ) Th tionl of It§ · · · le 44 include the 

su n of the dr onal Committee is 
rev thil Rue. 

Wor Progr j OF THE REPUBLIC OF SOUTH AFRICA 

3.5:1 The e onstitution I Committee has adopted a work programme for the Constitu­
tional Assembly (iee Part 3) in terms of which Theme Committees are expected to 
complete the major part of their work by 30 June 1995. 

3.5.2 The date of 30 June 1995 represents a target date for submission of final reports from 
Theme Committees to the Constitutional Committee and should not detract from 
the ongoing and creative interaction between Theme Committees and the Consti­
tutional Committee. In the period from January to 30 June 1995, Theme Commit­
tees will be submitting reports to the Constitutional Committee on an ongoing basis 
for its consideration and evaluation. The Constitutional Committee, in turn, will be 
reporting to the Assembly on a regular basis and issuing instructions for drafting of 
sections of the new constitutional text after discussion and decision by the Assembly. 

3.5.3 The target date of 30 June 1995 will be evaluated on an ongoing basis with reference 
to the progress of Theme Committees. 

3.5.4 This process of evaluation will also assist in determining the role of Theme 
Committees after 30 June 1995. 

3.6 Way Forward 

3.6.1 Theme Committees are currently preparing work plans for submission to the 
Administration by 15 November 1994. These will be finalised by the Management 
Committee before the end of 1994 to allow Theme Committees to commence 
discussion on substantive issues from January 1995. 
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3.6.2 These work plans will require constant evaluation. The nature of the discussion on 
substantive issues will in itself necessitate adaptation of the work plans from time to 
time. 

3.6.3 The need for flexibility will have to be carefully balanced against the severe time 
constraints imposed by the Constitution for the completion of the process as a 
whole. Chairpersons and Core Groups of Theme Committees have an important 
role to play in ensuring that a proper balance is struck between these two 
considerations and that the work of Theme Committees is effectively managed. 

4 INDEPENDENT PANEL OF EXPERTS 

4.1 Introduction 

4.2 

4.1.1 The initial closing date for the submission of nominations for the Independent Panel 
of Constitutional Experts (hereinafter called "the Panel"), expired on 31 August 
1994. The extension of that closing date was held in abeyance, pending the 
appointment of judges to the Constitutional Court. 

4.1.2 The Constitutional Committee meeting of 24 October 1994 agreed to the appoint­
ment of a subcommittee to develop a short list of candidates for appointment to the 
panel. 

4.1.3 The subcommittee shall be made up of ten members of the Constitutional Assembly, 
nominated by political parties and represented as follows: three ANC members, two 
NP members and one mdnber from each of the other parties represented in the 
Co tional Assembly. I 

4.1.4 n~titutio o itt l'G'"f e of the 
s nnttee. I: 

T f rs 'ti "tt OF THE REPUBLIC OF SOUTH AFRICA erms o erence o u comm1
1 

ee 

Report of the subcommittee 

The subcommittee shall be directed to: 

(a) draw up a short list of nominees, 

(b) make recommendations to the Constitutional Committee, relating to a process to be 
followed, with regard to the need for transparency and ensuring broad acceptability to 
political parties and the public of the short-listed nominees; and 

(c) submit its report, for consideration by the Constitutional Committee, by 5 November 
1994. 

4.3 Criteria for the selection of the Panel 

(a) The requirements contained in Section 72(2) of the Constitution must be included in 
the terms of reference. The section provides that the Panel shall be made up of five 
persons complying with the following requirements: 

(i) South African citizens; 

(ii) Recognised constitutional experts; 

(iii) Not members of Parliament or any other legislature; and 

(iv) Not holding office in any political party. 

(b) The subcommittee should also consider the representativeness of the Panel. 
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4.4 Appointment 

(a) The subcommittee should also consider the terms of reference of the Panel, in 
particular precedence of Constitutional Assembly work over any other responsibilities 
of members of the Panel. 

(b) In terms of Section 72(3) of the Constitution, a majority of at least two-thirds of the 
members of the Constitutional Assembly shall be required for the appointment of the 
panel. 

(c) In the event of the two-thirds majority not being achieved, each party holding at least 
40 seats in the Constitutional Assembly shall be entitled to nominate an expert who 
complies with the requirements in Section 72(2). A panel made up of such nominees 
shall then be appointed in terms of the Constitution. 

5 TECHNICAL COMMITTEES 

The Management Committee meeting of 24 October 1994 recommended that Theme Commit­
tees should nominate technical experts for appointment by the Constitutional Committee to 
Technical Committees. It further recommended the provision of guidelines to Theme Commit­
tees. These recommendations were approved by the Constitutional Committee. The following 
guidelines were approved. 

5.1 Appointment 

5.1.l 

5.1.2 

Technical Committees should consist of up to three members. 

Each Theme Co~ mittee should consider the nature of the technical expertise it 
requires and acco ,dingly nominate such experts by 15 November 1994. 

Based o po I t 9[1J ijti y the Management 
Commi he n lf~ ,~ ng the nominated 
experts, int p to three Technical Committee members for each Theme 
Commi OF THE REPUBLIC OF SOUTH AFRICA 

5.1.4 E;j,ch Theme Committee may recommend the full-time or part-time appointment of 
its nominees for specified periods. Such recommendation to be based on its work 
programme and the nature of each nominee's expertise. 

5.2 Remuneration 

The Management Committee should make recommendations for the remuneration of 
Technical Committee members. 

PART 2-PROCESS 

6 Submissions 

6.1 On 11 September, 1994 the Management Committee issued a public invitation to all 
interested parties and individuals to make submissions with regard to the process of 
constitution-making. This invitation was also extended to the parties represented in the 
Constitutional Assembly. 

6.2 In response to the advertisement, nine political parties, nine organisations and five 
individuals made submissions. Parties in the Constitutional Assembly filed submissions.3 

6.3 On the basis of the submissions received and the discussions in all structures of the 
Constitutional Assembly, a report was developed detailing a work programme and a 
strategic overview of public participation. This programme was approved by the Consti­
tutional Committee. (See below.) 

3 A separate index of submissions will be compiled and tabled. 
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PART 3-WORK PROGRAMME 

7 INTRODUCTION 

The development of the work programme has had to be preceded by a broad agreement of the 
various phases that the process of finally arriving at a new constitutional text will go through. 

8 PHASES 

9 

The process of drafting may be defined in six phases. These are:-

Phase I- (a) evaluating and analysing the full extent of each Theme Committee's tasks; 

(b) receiving and processing submissions; 

(c) producing reports for consideration and evaluation by the Constitutional 
Committee. 

Phase II- The Technical Committees shall, at the direction of the Constitutional Assembly 
and the Constitutional Committee, translate these political positions into draft legal 
texts for the constitution. 

Phase III-The draft is then referred to the Constitutional Court to provide an opinion, in 
terms of Sec 71( 4) of the Constitution, that it is in compliance with the Constitu­
tional Principles listed in Schedule 4 of the Constitution. 

Phase IV - The text approved by th Constitutional Committee should then be placed before 
the public for further discussion and debate. 

Phase V - The c,\:mstitutional text Js now ready for debate in the plenary session of the 
Constitutional Assembly! ID M 

Ph VI 0l d d 'fi . by tli C I C Ii ase - nee a opte , erti cal!Dn t e ·onstJtutmna our s oul then e sought. 

PROJECTION 0 TIME F A.MES OF THE REPUBLIC OF SOUTH AFRICA 

Phase Task Deadline 

1 Theme Committee analysis and evaluation 15 Nov '94 

Theme Committee completion of reports. These reports con-
sidered and evaluated by the Constitutional Committee and 30 June '95 
Constitutional Assembly on an ongoing basis. 

2 Completion of approval of reports by the Constitutional Com-
14 July '95 mittee and Assembly and text drafted. 

3 Referral to the Constitutional Court. Ongoing 

4 Full text placed before public for scrutiny. 31 Oct '95 

5 Full text debated and adopted by the Constitutional Assembly. May '96 

6 Certification is sought from the Constitutional Court. 

PART 4--PUBLIC PARTICIPATION 

10 INTRODUCTION 

10.1 The Constitutional Committee, on 24 October 1994, adopted a document entitled 
"Public Participation - A Strategic Overview" which set out the broad framework 
within which the media and community facilitation programmes will take place. 
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10.2 The process of public participation involves the development of media and community 
liaison strategies. Such strategies should be based on the resolutions of the Constitutional 
Assembly. 

11 OBJECTIVES 

11.1 The ultimate objective is to draft and adopt a credible and enduring constitution which 
will enjoy the support and allegiance of all South Africans. 

11.2 The new constitution should represent the aspirations of all our people. 

11.3 This process should serve to unite the country's people and produce a constitution which 
will become the cornerstone of the future South Africa. It should be people-driven and 
transparent. 

11.4 The new constitution must be the product of an integration of ideas of all role players. 
In this regard, there should be maximum public participation. 

11.5 There should be an effective strategy for media and community liaison. 

11.6 The media and public participation strategies should aim at facilitating the required 
"dialogue" and channels of communication between the broader public and their elected 
representatives. 

11.7 The programmes of the Constitutional Assembly should be "non-party political". Strict 
monitoring should ensure that the programmes promote the Constitutional Assembly 
and the interests of the country as a whole. 

12 PROCESS I 
12.1 Tlie media and public participation strategies must be placed within the context of the 

o:verall process of drafting the new constitutioifi 

12.2 Whilst these RFOeesses ay at 0e evel appear~ inct and separate, ·n practice they are 
·n rlinked a~ ill ov,erla , i,1l-J'tn · p~J ·c OF SOUTH AFRICA 

12.3 This is especially true of community liaison and media involvement. On one level it 
makes sense to think of these as two distinct processes as this will focus our attention on 
what is required to be bffective in these two fields. At another level, however, it must be 
kept in mind that both public participation and media involvement will be a constant 
thread running throughout the process as a whole. 

13 CONTEXT 

13.1 The process of constitution-making takes place in the context of the first democratically 
elected government in the country. 

13.2 It is therefore understandable that the attention of the public is focused on their 
immediate needs. The programmes of the Government and the Reconstruction and 
Development Programme in particular, are uppermost in the minds of most South 
Africans. 

13.3 The approach of the Management Committee should be to avoid detracting from the 
important issues of government that the public and media are presently seized with. 
However, we should seek to ensure that the programmes of government and those of the 
Constitutional Assembly complement, rather than contradict, one another. 

13.4 The attention of the public is also caught up with the coming local government elections 
in 1995. The exact date of these elections will obviously impact on the programme of the 
Constitutional Assembly. 

13.5 The implications of the time-frames stipulated in the Constitution for the finalisation of 
the new constitutional text by May 1996 are another factor we need to take into account 
in our strategic planning. 
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13.6 One of the implications of all the above is that the process has to be carefully and 
effectively managed. 

13. 7 Historical and geographical factors also make it necessary that effective and creative 
mechanisms be sought to reach rural communities in particular. 

14 MEDIA 

14.1 Objectives 

14.2 

14.3 

The major objectives of a media strategy for the Constitutional Assembly should be to: 

• Inform; 

• Educate; 

• Stimulate public interest; and 

• Create a forum for public participation. 

Key Message and Process of Message Determination 

14.2.1 The process of message determination is central to any media strategy. 

14.2.2 The most important message of our media campaign would be to let people know 
that an important process is unfolding which affects their lives and those of future 
generations; that every South African has a unique opportunity to take part in 
the drafting of a new constitution. 

Mechanisms J 
There are two important con iderations which should guide our approach to finding the 
most suitable mechanisms to fmp)em8 me<iha stnategy: 

(a) l e¥~eed to make opti 1_um use _of _e~~ ng channels of mass communication and 
hen~l.~he need r effecn1ve Q)fd1, , ~a11t<[Ifl U B LI C OF SOU TH AFR I CA 

(b) The need to supplement his with the production of our own media in the form of a 
brochure, regular bulletivs, posters, leaflets, cassettes and videos; and 

(c) The need to reach disadvantaged rural communities in particular. 

14.3.1 Media Liaison 

(a) The transparency of the process is already a step in the right direction. The 
presence of media in all meetings of the Constitutional Assembly and its 
structures creates a dynamic link with the broader public. 

(b) The coverage provided by the mass media must form the basis of our approach. 

(c) For this to be effective, however, our media liaison approach must ensure that 
the debates and issues that emanate from Theme Committees and other 
structures of the Constitutional Assembly are contextualised. 

(d) This will include: 

• regular press conferences, interviews and briefings; and 

• ongoing media liaison, ensuring prompt and comprehensive responses to 
media queries. 

(e) As envisaged in the Constitutional Assembly resolution itself, however, ways 
will be sought to involve the media more directly in the process by means of: 

• ensuring live television and radio coverage of debates in the Constitutional 
Assembly; 
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• organising radio talk-shows and television debates with public participation; 

• producing newspaper supplements and leader articles and discussing means 
whereby newspapers and magazines can function as forums for discussion on 
constitutional issues. 

14.3.2 Media Production 

The Administration would not be able to rely entirely upon existing channels of 
communication. These would need to be supplemented by production of our own 
media in the form of: 

• an introductory brochure for the Constitutional Assembly; 

• a regular bulletin; 

• occasional posters, leaflets, cassettes and videos; 

• an advertising campaign in both the print and electronic media and utilisation of 
outdoor advertising on billboards; 

• use of other medium such as electronic bulletin boards, and thereby gaining 
immediate access to both the national and international community. 

14.4 Resources 

14.4.1 

14.4.2 

14.4.4 

An amount of approximately R20 million should be catered for in the 
Constitutional Assembly budget for 1995/96. 

We would alsJ seek to utilise the resources of the South African Communi­
catio Service and other government agencies and departments, where applic-
able. A 
Maximum use of eidsting ehannel& of mas8'c1'ommunioati0n would represent a 

fu rth ~ 0st-sa ingOF THE REPUBLIC OF SOUTH AFRICA 
The services o a professional advertising and public relations agency would 
need to be co tracted in view of time constraints and the human resources 
required to implement an effective media campaign. 

14.5 Time Frames 

14.5.1 It is not possible to give detailed time frames fo r the process as a whole. This 
will fo llow when the campaign plan itself is drawn up. 

14.5.2 However, it is envisaged that the campaign would need to be launched early in 
1995. This means tenders for advertising and public relations agencies would 
need to go out immediately and be finalised before the end of November 1994. 

14.5.3 The first phase of the campaign would , in broad terms, seek to introduce the 
Constitutional Assembly and its work to the public and sensitise them to the 
importance of the process as a whole. 

14.6 Evaluation 

Evaluation would need to take place on a regular basis to ensure that the strategy is 
responsive and adaptable . 

14.7 Management 

(a) The process would be managed on a daily basis by the Directorate and the Media 
Section of the Administration in particular. Regular reports to the Management 
Committee would enable this Committee to play its own managing role in the 
process . Particular aspects of the programme, as outlined above - fo r example the 
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production of the brochure and advertising campaign - would be contracted out to 
professional agencies. The work of these agencies would be managed by the 
Directorate, in conjunction with the Management Committee. 

(b) Some parties have indicated an interest in the Management Committee establishing 
a special subcommittee to monitor the media and community liaison programme on 
an ongoing basis to ensure that all parties are involved in the process of message 
determination, thus preventing any party bias in the programme as a whole. 

15 COMMUNITY LIAISON 

15.1 Objectives 

The objective of the community liaison strategy is to facilitate interface or dialogue 
between the South African people and their elected representatives by consulting the 
population at various levels and at various stages of the process of constitution-making. 

15.2 Mechanisms 

15.2.1 Forums 

(a) Theme Committees would be the primary forum for interfacing with the public 
and it would be important for Theme Committees to establish stable channels 
of communication between themselves and the affected interest groups, noting 
of course that there will be a great deal of overlap between Theme Committees 
in this regard. 

(b) It would be useful t{ divide the public into two categories, namely "affected 
interests" ahd "gene ,al public". Hence the proposal for two kinds of forums as 

15.2.2 Sect: ;~~::::elo: J PARLIAMENT 
(~ 0rums fo ~a'fi maj , r st'@\oir H\Pil:l! LqeLJl!:lll!Qg~cj:, f 1§:<ll!l/l!~f;((QQ,A}Vith sector 

representatives. Me~ bers of the Constitutional Assembly will be requested to 
participate-in the vaqous forums. The forums will be extensively publicised and 
groundwork will be done in the sectors beforehand to ensure optimum results. 

(b) Special programmes will be established to ensure the participation of disadvan­
taged sections of the population and rural communities in particular. 

15.2.3 Area Forums 

These forums will be addressed by members of the Constitutional Assembly and be 
open to the broader public in specific locations. They will be held throughout the 
country and will also be extensively publicised. These forums will be used for a short 
period of time when a fi rst draft of the new consti tutional text is available to " take 
to the people" before the final debate takes place in the Constitutional Assembly 
itself. 

15.2.4 Poli tical Party Programmes 

Political parties both in and outside the Constitutional Assembly have a vital role to 
play in the process of ensuring maximum public participation in the process of 
constitution-making. Parties will be urged to ensure that their programmes are used 
to engage the public and their supporters on constitutional issues. The Administra­
tion will liaise with parties to obtain information on such programmes and to 
facilitate where required. 

15.2.5 Government Programmes 

(a) Mention has already been made of the important programmes of the Govern­
ment of National Unity. Urgent consulta tion will have to take place at national 
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and provincial level to ensure, amongst other things, that government pro­
grammes and those of the Constitutional Assembly complement one another. 
This is particularly so in the case of the local government elections due to take 
place late in 1995. 

(b) The President, Deputy Presidents and Provincial Premiers and Ministers will be 
urged to ensure that all their speeches contain a "lot" about the importance of 
the constitution-making process. 

15.2.6 Public Information Facility 

(a) A· public information facility should be established to provide a readily 
accessible information service to the public. The languages used should ensure 
accessibility of information. 

15.2.7 Provincial Information Offices 

Information offices should be established in all provinces in conjunction with 
Parliament, the South African Communications Service and Provincial Govern­
ments to provide the public with street-level access to information about the 
constitution-making process and to assist in co-ordination of the public forums 
programme. 

15.3 Resources 

15.3.1 The resources oflSACS will be used. 

15.3.2 Some non-gove?rmental organisations at national and international level have 
unds a d for constitutional programmes and these could be pooled into the 
onstit I A~sem161 

he re s o he De · grammes on the 
onstit ho al§'.Cf bi .J il"s~!1 BLIC OF SOUTH AFRICA 

15.3.4 Resources from the private sector will include video conferencing facilities, 
negotiated conce sions from the media, and private sector funding for various 
aspects of the community liaison programme. 

15.3.5 In addition to the above-mentioned resources an amount of approximately R24 
million should be catered for in the Constitutional Assembly budget for 1995/96. 

15.4 Evaluation 

Mechanisms for regular evaluation should be built into all the programmes for commu­
nity liaison to ensure responsiveness and adaptability . 

15.5 Management 

The process would be managed on a daily basis by the Directorate and by the Community 
Liaison section of the Administration in particular. Some aspects of the programme 
would be contracted out to professional agencies, for example the toll-free line . The 
work of these agencies would be managed by the Administration in conjunction with the 
Management Committee. Regular reports to the Management Committee by the 
Directorate on all aspects of work would enable this committee to fulfil its own managing 
role in the process. 

PART 5 - RULES 

16 It has been recognised that with the establishment of Theme Committees and the planning for 
the appointment of experts it would also be necessary to amend various Rules . The Consti­
tutional Committee has made various recommendations which will be discussed in a meeting of 
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the Rules Committee shortly. These amendments would be reported to the next meeting of the 
Constitutional Assembly. 

PART 6-ADMINISTRATION 

17 PREMISES 

The Administration is currently housed in premises at 4 Church Square. These offices are 
inadequate for the needs of the Administration and the Independent Panel of Constitutional 
Experts. New premises are being investigated in close proximity to the parliamentary complex 
and it is expected that the Administration will operate from these from January 1995. 

18 STAFFING 

Since the last meeting of the Constitutional Assembly, the Directorate has proceeded to appoint 
staff to the various departments of the Administration. To date a total of 30 staff members have 
been appointed. It is expected that this number will increase once the public participation 
programmes are under way in 1995. An organogram of the structure of the Administration is 
attached at the end of the report. 

19 SALARY STRUCTURE 

The Chairpersons are finalising an equitable salary structure for the Administration in 
conjunction with the Directorate on the instructions of the Management Committee. A report 
will be submitted to the next meeting of the Assembly. 

20 FINANCES 

20.1 Accountin Officer I 
In te discussi twe n the Speak e · he Minister 
of F , it has agreed t a~ HI nstitutional 
Asse y way ara!te programm he within the 
parli ry bud cati n. ! pas ,~ ef!J 01!' liament, as 
Accoun mg Officer r!iarhent , will Jrs ~ountmg cer or th'e Constitutional 
Assembly. I 

20.2 1994/95 Budget 

The Constitutional Committee has agreed to request the sum of R25 million fo r the 
Constitutional Assembly for the remainder of the current financial year. A detailed 
breakdown of this amount is being prepared for consideration by the Management 
Committee and Constitutional Committee. 

20.3 1995/96 Budget 

The Constitutional Committee has agree to request the sum of R69 million fo r the next 
financial year. The budget breakdown is currently being worked on by the Administra­
tion and the Finance Section of Parliament and will be rediscussed by both the 
Management Committee and the Constitutional Committee. 

20.4 Expenditure to date 

The expenditure to date is in the sum of R774 034 as at 25 October 1994. 
This comprises expenditure on the following: 

Salaries 
Administration 
Stores 
Equipment 
Professional Costs 
Total 

R239 059 
R139 294 
R 13 748 
R369 244 
R369 244 
R774 034 
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PROCEEDINGS OF THE CONSTITUTIONAL 
ASSEMBLY 

Members assembled in the Chamber of the 
National Assembly at 14:17. 

The Deputy Chairperson requested members to 
observe a moment of silence for prayer or 
meditation. 

ESTABLISHMENT OF TECHNICAL 
COMMITTEES 

(Draft Resolution) 

*The DEPUTY CHAIRPERSON OF THE 
CONSTITUTIONAL ASSEMBLY: It is my 
privilege to occupy the chairman's seat this 
afternoon. I should like to extend a warm wel­

ADOPTION OF REPORT OF 
CONSTITUTIONAL COMMITTEE 

(Draft Resolution) 

The DEPUTY CHAIRPERSON OF THE 
CONSTITUTIONAL ASSEMBLY: I now 
move the motion as printed on the Agenda: 

That the report of the Constitutional Commit­
tee tabled on Friday, 28 October 1994, be 
adopted. 

I have the privilege of calling the Chairperson of 
the Constitutional Assembly, Mr Cyril Rama­
phosa, to present the report. 

The CHAIRPERSON OF THE CONSTI­
TUTIONAL ASSEMBLY: Mr Chairperson, I 
thank you for the opportunity to present this 
report. I shall try to do so very briefly. 

come to everyone and trust that everyone will Eight weeks have elapsed since the Consti­
enjoy the proceedings. We have all been called tutional Assembly last met. During this period 
upon to perform an historical task. I believe quite a lot of work has been done in giving full 
everyone is doing so gladly. I meaning to the resolutions adopted by the Con­
t I want to dra members attentio to the fi st stitutional Assembly. Six months have effec­
motion on the Agenda , as, inted i the name of ively el psed, eaving us 18 months of_ our 
the Chairpersso of the Constitution I Assem~ allottei:I time _to eomplete our, task of wntmg a 
In putting th motion, want to e,w -ai ~ REn i:J' i°~t ~utietW · e t f;l~!'Y-~ er,thet1me that 
briefly to mem ers. I we l'l ve spe tila!roeen 1me'well spent m terms 

. . of agreeing on the modalities of writing the 
In_ terms of Standmg Rule 43 a Te9hmcal Com- constitution and also setting out clear proce-
mlltee may be appomted by or under resolut10n <lures. We have done so with clarity of purpose 
of_the Constitutional Assembly. The resolution and I am happy to report that consensus ha~ 
pnnted on the Agenda enables the Const1- been reached on the various issues this Consti-
tutional C~mmittee, _as arranged, to appoint tutional Assembly mandated a number of com-
such Techmcal Committees. mittees to deal with. 

l should like to draw attention to an error in the 
Afrikaans version of the Agenda. The words 
"Dat die Grondwetlike Vergadering gemagtig 
word" should read "Dat die Grondwetlike 
Komitee gemagtig word". I therefore move 
accordingly: 

That the Constitutional Committee be 
authorised-

(a) to establish technical committees; 

(b) to appoint their members; and 

(c) subject to Standing Rule 44, to determine 
the functions and terms of reference of 
such committees. 

Agreed to. 

The committees of the Constitutional Assembly 
have been involved in strategic planning and 
have developed necessary procedures and vari­
ous programmes and have identified phases that 
we will need to go through to achieve the end 
result we have been charged to achieve. 

The modalities of an important undertaking 
such as writing a constitution should be seen as 
an important cornerstone of the entire process. 
As their histories show, similar undertakings in 
many other countries have been dogged by 
fai lure, long and costly delays, as well as a 
number of disputes. 

I am happy to report that we have been rather 
fortunate in that we have not had disputes or 
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long delays in terms of agreeing on the modal­
ities of how we will proceed to write this consti­
tution. I believe this bodes well for the entire 
process of constitution-making. By reaching full 
consensus on the modalities, we have already 
begun to lay solid building blocks for the draft­
ing of an enduring constitution that will enjoy 
the support of all South Africans. 

The Constitutional Committee , a structure of 
the Constitutional Assembly, acting on the man­
date given to it by this Assembly, has met a few 
times and has been supervising the work of all 
other committees. This committee meets every 
Monday and its members have demonstrated 
great skill and ability with regard to the various 
matters that they have to deal with. 

Secondly, when the reports are submitted for 
consideration they should identify nonconten­
tious issues, contentious issues and suggested 
approaches. Thirdly , they should discuss all mat­
ters in their committees and should not seek to 
be negotiating fo rums. They should also be 
flexible in their work in view of possible over­
laps. In other words, they should not be pre­
vented from dealing with issues that another 
Theme Committee or , indeed , other Theme 
Committees may be dealing with. 

We also had to look at the relationship between 
the various structures of the CA, and having 
come up with various committees and other 
administrative structures, it was important that 
the relationship between all these committees 

The Management Committee, made up of rep- should be properly defined so as to avoid con-
resentatives from all parties represented in the fusion. In line with the decisions of the CA, the 
Constitutional Assembly, has been processing a various structures will relate as follows: The CA 
whole number of issues facing the CA on a itself is the body which debates, oversees, 
weekly basis. directs and decides on all matters relating to 

I constitution-making. The Constitutional Com-
It is important that one should nam_e the eople mittee will be responsible for the co-ordination 
who_ are on the ManaAement_Cornm1ttee, r s they of the work of the CA, including that of process-
ar~ involved m the rathe T ihffic It task o mab i:ng rep0 rts from dlhe committeeWfor presen-
agmg the work of tHe CA. They are Mr roosa, t;flio . t0 this ooJ U 
Mr Eglin, Mr~ _Mabandla, MrJM,ey r: ~r " ~,r ~ .. , . ., r - . . 

Meshoe, Gen VliJoe , Mr Chafi ne, Mr ~1za@F Trfib~~ma!gem..eiit 6mm1t.te . wJl'lllfo"al with mat-
Mr Felgate and Mr Alex van Breda.1he six ters of process. It will also implement decisions 
Theme Committees have all been establi hed as of the Constitutional Committee, oversee the 
decided by the CA. The committees ar made administration and monitor various other pro-
up of 30 members each, drawn from members of grammes. Theme Committees will debate issues 
the CA. Their work will be managed and and compile reports for presentation to the 
co-ordinated by core groups that were appointed Constitutional Committee. The Administration 
from amongst their members. The committees will facilitate the work of all the structures of the 
themselves will be chaired by three chairpersons CA by providing secretarial services and by 
on a rotat10nal basis. backing up the work of all its structures. 

The Constitutional Committee decided that 
these positions of chairing should not be remun­
erated. It also had to determine the role of the 
Theme Committees and in so doing, was 
guided by the decisions of the Constitutional 
Assembly which will debate all issues on the 
Constitution in detail, and which will oversee 
and direct the drafting and adoption of the 
new constitutional text. Within this context, 
the Constitutional Committee agreed that the 
role of the Theme Committees should be 
firstly to receive submissions from the public 
and from various organisations and process 
these into reports for consideration by the 
Constitutional Committee. 

The Independent Panel of Experts, another 
structure, will advise the CA and execute its 
tasks as set out in the Constitution. The tasks of 
the Technical Committees shall be as set out in 
Rule 44, including the drafting of the text as 
directed by the Constitutional Assembly. 

This brings me to the question of the appoint­
ment of an Independent Panel of Experts, a 
matter we have to attend to. As we all know, the 
Constitution provides that the Constitutional 
Assembly shall appoint a panel of independent 
experts. In dealing with this matter , the Con­
stitutional Committee has agreed that a sub­
committee should be set up to process the 
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nominations we have received. Thus far we have 
received 146 nominations. 

The terms of reference that have been agreed to 
by the Constitutional Committee are that the 
subcommittee we have set up should draw up a 
short list of these nominees. Secondly, it should 
make recommendations to the Constitutional 
Committee relating to the process that we will 
need to follow with regard to transparency and 
how to ensure the broad acceptability of the 
nominees. It should also submit its report to the 
Constitutional Committee, and do so hopefully 
before Parliament adjourns, so that the Consti­
tutional Assembly itself can decide on the list of 
nominees on the short list. 

It has further been agreed to that we should 
apply the criteria set out in the Constitution 
which are that the experts should be South 

the various subthemes that they have to cover, 
and they should be able to complete their 
reports within the first phase of this broad, 
projected time frame. These reports should then 
be evaluated and considered by the Consti­
tutional Committee. In other words, the Theme 
Committees will be expected to submit reports 
on an ongoing basis to the Constitutional Com­
mittee, and these reports should be forwarded to 
the Constitutional Assembly on an ongoing 
basis. 

We hope and trust that these Theme Commit­
tees will be able to complete the work of sub­
mitting reports by 30 June 1995. The second 
phase is the completion of approval of reports by 
the Constitutional Committee and Assembly to 
have a text drafted. The target date for that is 
14 July 1995. 

African citizens, that they must be recognised Then there is a phase which will overlap all the 
constitutional experts, that they should not be other phases, namely the phase of referral to the 
members of any legislature, neither this Parlia- Constitutional Court which will take place on an 
ment nor any of the provincial legislatures, and ongoing basis as the Assembly decides to refer 
that they must not hold office in flilY political certain aspects of the Constitution to the Con-
party. In addition, the Constitutional Commit- stitutional Court. We are hoping that the full 
tee has agreed tHat represe tativen4ss should be text will be placed before the public for scrutiny 
one of the co , siderations to. take into aeeom,t. b:x 31 0ct0be~r 1995. As we cran see, this gives us 

, , . . . . I . , ell!actl 1--xear lfafo~e' we Ha e to submit a full 
We h<1ve to~ a1?po1nt 1 edfowa1 C mn11Hees Q. ext fo r pul5hc eoa-re and scrutiny . 
enhance the o k tha t w,{Jt the Consq.t1ut1 . al R C 
Assembly, are oing . The""Constit tionl:lf Com~ 1f p ~s 1sUt ~ n~ 1 hich the full text 
mittee has agreed that Theme Committees will be debated and adopted by the Constitu-
should nomina~ chnical experts who will tional Assembly. That should be in May 1996. 
assist them in their work. The appointment of Certification of the Constitution would then be 
these experts will be finalised by the Consti- sought from the Constitutional Court after we 
tutional Committee. It has further been agreed have debated and adopted the same. 
that the Technical Committees should consist of 
up to three members, that each Theme Commit­
tee should consider the nature of the technical 
expertise that it will need, and that each Theme 
Committee should recommend whether the 
experts should function on a full-time or part­
time basis. In the end, these experts should be 
appointed by the Consti tutional Committee. 

In developing this strategic plan, we had to come 
up with a work programme for the Constitu­
tional Assembly and had to examine time frames 
within which the Constitutional Assembly is 
supposed to complete its mandate. A work 
programme has thus been determined which sets 
out a number of phases in the consti tution­
making process. 

In the first phase the Theme Committees will be 
dedicated to the task of analysing and evaluating 

In terms of the decision that was taken by the 
Constitutional Court at its previous meeting 
with regard to how best we can have the public 
participating in the whole process of consti­
tution-making , the Constitutional Committee, 
the Management Committee and the other com­
mittees have had to look at the various strategies 
that can be developed to give this decision fu ll 
meaning. The strategics that have been devel­
oped really ar ise from the submissions that were 
presented by the political parties represented 
here , as well as other organisations outside the 
Constitutional Assembly. 

We have had to look at the objectives of this 
whole public participation process, and the key 
ones are that the Constitutional Assembly 
should draft and adopt a credible and enduring 
constitution which will enjoy the support of all 
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South Africans; that the constitution should 
represent the aspirations of all our people; fur­
ther, that the process of constitution-making 
should unite South Africans; and that the con­
stitution should also be a product of the integra­
tion of various ideas of role-players. In doing 
this we have had to look at the strategy of 
engaging our people in the whole process of 
constitution-making which is combined with a 
strategy for media and community liaison. 

We have had to look at the context within which 
this entire process of writing a new constitution 
is taking place, and we accept that we are writing 
a constitution during a period in which we are 
undergoing a transition. As a result we find that 
the attention of the South African public is not 
focused on constitution-making, but rather on 
other immediate issues such as the implemen­
tation of the RDP and a whole range of other 

we are going to use are quite substantial. An 
estimated budget of R20 million to put this into 
effect has already been approved by the Consti­
tutional Committee. The details thereof are 
being worked out. This strategy will be under 
constant evaluation by the Constitutional Com­
mittee and the Management Committee. 

We had to find ways and means of how to 
interact with the committees, and in so doing we 
had to identify mechanisms that will ensure that 
we achieve this objective. The Theme Commit­
tees are going to be our primary vehicles for 
interfacing with the public through people's 
forums that we can hold throughout the country. 
These will be divided into area forums as well as 
sector forums. We believe that we can also use 
the programmes of various political parties in 
achieving this objective. 

matters. Government programmes at the national and 
We have had to look, however, at how best we the provincial levels will also play an important 
can ensure that the programmes of the Consti- role in complementing the work of the CA. As it 
tutional Assembly as well as those of th¢ Gov- 1s now, qmte a few provmcial _governments have 
ernment, including various ot er matte s that already md1cated a clear des!fe to be dlfectly 
are being dealt witfi, rnmplement rath~_r tha.!l,,. mv_olved m the . constitut1on-makmg proc_ess. 
contradict one another. In doif g s , wf ha~J;J J1\h s~ mo! prnw11\cW0 m . t.~ U".'onsMut10n. 
evolved a strategy 0 n media ~ d commum!y /-Rriwev.e.rc, tni,s 1s aurlJitl?.er whlch'lwe. believe will 
participation as we- 1. I)') I OF T 11!:e.a ?,~, e a m.,:1 b,yr ,t)us .b& y m terms of 

'seemg oW- ~e ~we ~an fen tih:I t at all role-
Regarding the media , our main objectivle is to players in South Africa are involved in the 
ensure that we inform the South African public constitution-making process. 
about this process that is unfolding; tfiat we 
educate our people about the importance of 
constitution-making; and that we stimulate the 
public's interest and create forums for public 
participation. 

In order to ensure that this happens, we have to 
create a clear message which we could put 
before the country so as to ensure that our 
people as a whole regard this process as being 
important, as a process that affects their imme­
diate lives and the lives of future generations. 

The mechanisms that we will use to achieve 
these objectives will be varied. Some of these 
will be the utilisation of the media, TV and radio 
programmes on an ongoing basis, regular press 
conferences and press briefings, and producing 
printed material that will enable us to dissemi­
nate information to our people. 

We will also seek to embark on advertising 
campaigns that will give information to people 
and make it understandable. The resources that 

There is also a need for the Constitutional 
Assembly, in executing its mandate, to interact 
with a whole number of other institutions. Some 
of these institutions are the Constitutional 
Court, the Commission for Provincial Govern­
ments, the Volkstaat Council, and the Council 
of Traditional Leaders, both at national and 
provincial level. We have already established 
contact with some of these institutions and we 
will be holding formal meetings with them in 
future. 

Lastly, a brief report on the Administration. 
Since the last meeting of the CA, we have 
proceeded to appoint staff for the work of the 
CA. To date, 30 people have been appointed. 
They have already displayed commitment and 
dedication to their work. Many of these people 
were drawn from a number of areas and organ­
isations. Their willingness to come and work for 
the CA shows their dedication and loyalty to the 
important project of drafting the constitution. 
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Professionalism has been a constant feature of 
their work. They have a daunting task that lies 
ahead of them, and will need our support. The 
efficiency they display is largely characterised by 
a high level of team work. In this regard, one 
needs to thank the Directorate which is made up 
of Mr Ebrahim, Ms Zondo and Ms Sparg who, 
in my view, have been doing an excellent job in 
making sure that the work of the CA proceeds. 
[Applause.] 

constitution-making process. We also had to 
ensure that we have the same understanding of 
the need to ensure that the people of South 
Africa participate in the process. The report 
before us does not deal with substantive consti­
tutional issues, but reflects the time well spent 
by all the players on how the Constitutional 
Assembly will need to function in a way that will 
allow more interaction amongst its members as 
well as the setting up of structures that will 
broaden and deepen participation in the 
constitution-making process. 

One cannot have a goal in mind without a plan. 
This report embodies our programme of action 
for the constitution-making process. We spent 
most of the time amongst ourselves, debating 
and deliberating on what route to take in deliv­
ering the final text of the final constitution to the 
millions of South Africans in a way that will 
portray the realities of our country. 

As far as finance is concerned, we have esti­
mated that the entire budget of the constitution­
making process will be approximately R94 
million. Details of how this amount will be spent 
will be finalised by the Constitutional Commit­
tee. We shall also take into account the belt­
tightening measures as announced by Deputy 
President Thabo Mbeki the other day. We shall 
make sure that the Constitutional Assembly 
steps in tune with what the Government is doing 
with regard to State expenditure. As members read this report, they will be able to 
In conclusion, we present this report for discus- appreciate why it took us this long to understand 
sion and debate in the hope thait it will be and shape a process that is appealing and accept­
approved. In our view, the work t I at has been able to all parties represented in the Consti­
done so far laY,s a firm basis for the constitution- tutional Assembly. For me, this is an important 
making process to take o in earn st. W ha e rf,1ct th:at e cannot fford to I se sight of. If the 
reached full consensus on cert in i!sue there- l'(Rrocess · au ty th~ or to 8e done will not be 
fore I b~lieve t at the wor, done s? far lals the p0ro~,;r·, ,- be_!e~e t a,t t , o;e of ,us who were part 
founda tion fo nother outh Afnban . , rrl o~~ R I ,15.'el n_eg'otia ,1 nsTat tb.e .. oild Trade Centre 
We hope that we can start in ea~nest at the will agree that it is not only important to under­
beginning of next year when the lfheme Com- stand where one wants to go , but also how one 
mittees will start executing their tasks. wants to get there. 
[Applause .] 

Mr M V MOOSA: Mr Chairperson . .. [Inter­
jections.] 

Mr P W COETZER: Comrade! 

Mr M V MOOSA: Comrade Chairperson . . . 
[Laughter] . .. at the previous meeting of the 
Constitutional Assembly, which was held on 15 
August , we agreed on the setting up of proper 
machinery for the drafting of the final constitu­
tion. Allow me to commend and thank members 
of the different committees of the Constitutional 
Assembly for the valuable work done and the 
commitment shown. I would like to thank the 
Administration of the Constitutional Assembly 
in particular and congratulate all its staff appoint­
ees. 

Since the previous meeting of the Constitutional 
Assembly we spent time on ensuring that we 
arrive at a common understanding of the 

The negotiating and drafting of the interim 
Constitution over the past few years have left 
us with a few important lessons. A good 
constitution-making process is vital , since an 
incorrect and faulty process could make it 
impossible to achieve one's objective. The Con­
stitutional Assembly is required to adopt the 
final constitution by no later than May 1995. We 
therefore need a process which will ensure that 
this target is met adequately and without being 
accused of haste at the expense of rigour. 

The proposed process provides a clear frame­
work within which the target date can be met 
comfortably. Therefore we see no need to 
review the target date. 

One of the reasons for the lack of progress in 
Codesa was that, apart from the fact that at that 
time the SA government and the NP were not 
ready and willing to enter into a settlement, we 
also had the problem of having set up too many 
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I would like to respond to them with just one 
example to tell them why they are wrong. It has 
do with the discriminatory taxing of married 
women. Are they aware that all taxpayers with 
an income level of under RlO 000 per annum are 
married women? No other people pay tax at this 
income level. Some 57 000 married women pay 
some R26 million in taxes ... [Time expired.] 

Mr W S FELGATE: Mr Chairperson, hon 
members, the IFP today is going to support the 
motion approving of the report of the Consti­
tutional Committee to the Constitutional 
Assembly. A lot of sound thinking is embodied 
in that report, and our appreciation must be 
expressed for the way in which parties are 
coming together to produce a workable way of 
going forward. 

Having said that, I immediately want to make 
the point that approval of the process as a whole 
does not mean that there are no serious defects 
in it which need to be attended to. This House 
needs to face the reality that, in dealing with 

One of the issues that are involved is that of the 
technical backup and the technical competence 
of a minority report. One cannot rely on a 
second party to perform that function for one. In 
accepting the report, we would also like to point 
out that as we move forward with the organisa­
tion of the work of the Theme Committees and 
with matters related to our work agenda, we will 
again be faced with the issue of either complying 
with the text of the present Constitution or 
disregarding it. 

The IFP requests that this Constitutional 
Assembly gives a clear direction to the Consti­
tutional Committee and to the Theme Commit­
tees to comply with the Constitution, especially 
section 161(1) which stipulates that the 
Constitution-making process shall, as a matter 
of priority, attend to: 

. . . the development of a system of provincial 
government and shall receive the priority 
attention of the Constitutional Assembly ... 

issues with regard to which there are diffetences This means that the work of the Constitutional 
of opinion, only those who hold the opinibn can Committee and the Theme Committees must 
adequately argue the merits of\ that oP,inion. ' oceed from a prelimina determination of a 
Here I am refei:ring to minoriQ teporfs am! orm o state, ~ at is W,Jietlie~ Soutli Africa shall 
minority Bills. I e organisetl as a Unitacy, National/Regional/ 
Th ·d f • • '"' • .1 d - F r Pito'tinc·allFederA\ O[ (C',09 ede a! State. In fact, 

e I e~ 0 a mi_notqy. gr~up .. ~mg entt i e t:9 fiH-Tlte~ 5e 8m\nittel nH, ulH pr t:&d with its 
present its own views and its o~n report o this work until and unless this preliminary issue is 
J:Iouse has not found favour with the. Cobstttu- resolved . To perform their work, both the 
tt~mal Comffil~tee and the other ~omm1tte s. Vv_e Theme Committees 1 and 4 will need to know 
will pursue this matter an~ I think that we _will whether provinces have residual powers or not. 
find that however attracl!ve the constttut10n-
making machinery now appears to be, we will 
find that when we begin tabling reports in Jan­
uary, it is going to be quite difficult to finalise 
those reports and to present them to this House. 
I do not know why there is this resistance to a 
minority report being tabled, and being tabled 
by the group that is concerned. 

In a debate on the issue , it has been agreed that 
reports to the Constitutional Assembly from the 
Constitutional Committee, and from the Theme 
Committees to the Constitutional Committee, 
will state, in detail , the positions both where 
there has been general agreement and where 
agreement has not been reached . However, in a 
live debate on the national issues that are 
involved in constitution-making, there still 
remains no substitute for the right of a minority 
group to address this Assembly on a minority 
report , or even to promote a minority Bill in 
order to take it through all the processes. 

Theme Committee 2, which is looking at the 
form of government and the role of the Senate , 
will necessarily reflect the chosen form of state. 
The work of Theme Committee 5 will be shaped 
by a decision on whether there should be a single 
judiciary or more than one. 

The following simple questions need to be 
answered: Will provinces have residual powers? 
Which powers of Parliament are not immedi­
ately and necessarily reflected in the Govern­
ment line function? As a matter of principle, will 
the powers and functions of government be 
assigned to the provinces or are only those 
powers which cannot be adequately and prop­
erly exercised at provincial level going to be 
der,iolved to the national level of government on 
the basis of the principle of subsidiarity? 

One furthermore needs to ask: Will the prov­
inces be provided with an area of entrenched 
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constitutional autonomy which the Central Gov- communication channels. We need to design a 
ernment may not destroy or change at will? Will communication package that will enable our 
the provinces have final decision-making power people to understand the issues at stake. This 
in the area of constitutionally recognised auton- will result, of course, in a qualitative input from 
omy or will the Central Government have the our people. I have identified radio as one of the 
power to overrule them or otherwise subjugate important mediums of mass communication. 
provincial policy making? Subject to the needs One f th • es that co Id be seen as t of 0 e ISSU U par 
for equalisation grants, will provinces have suf- the c • t· ka e ·s the se f l ommumca 10n pac g 1 u o an-
ficient financial fiscal autonomy to support their It • · t· that s th t guages. 1s 1mpera 1ve we en ure a 
functions and powers without depending on the discussions over the radio are held in the Ian­
discretion and control of the Central Govern- guages of our people. These are the 11 lan-
ment? [Time expired.] guages of the Constitution. That is just the 
Mrs B S MABANDLA: Mr Chairperson, in the starting point. 
past six months the members of this Assembly, It has been agreed that the task of the CC will be 
under the leadership of the Chairperson, Mr to process reports from the Theme Committees, 
Cyril Ramaphosa, and the Deputy Chairperson, whilst the CA is recognised as the main 
have defined the process for writing a new constitution-making body. It is further envis-
constitution for South Africa. The key tenets of d th t f f t· t·on w·11 t k age a some orm o nego ia 1 1 a e 
this process are public participation and trans- place at the level of the CC. We should, how­
parency. The ultimate objective is to draft a 
constitution which all South Africans will be ever, recognise the fact that the CA is supreme 

in the constitution-making process. Accord-
proud of, that is a constitution which will enjoy · 1 t th CC I l th h Id b d mg y, a e eve , ere s ou e no un ue 
the allegiance and support of all South Africans delay in discussions of constitutional issues. 
as it is stated in the objectives oft ,e report that 
we have before us. Accordingly, Theme Com- I must say that the possibility does exist that we 
mitte~s have 15een established to ptovide a_ con- m~y be bogged down at th~t level because ~here 
sultattve forum for electe~ embets, thTtt r e might b str0nsi a~m t10n that the CC 1s the 
members of tn,l,s Assembl}: to engage th@ pu151iG · mportant cHannel 0f negotiations. I think here I ,,, . I R µ.t;-irig t nh ·s fl he supremacy of 
It 1s expecteti that mter~§ct . groups m tfi N"Ctx0 Eth 8A:. O~e O s 1f~cogni's'e or anticipate that 
sector will make subm1ss1ons to the Theme the debates in the committee will naturally be 
Committees and that the-public at l1arge will also robust and this is as it should be, however, real 
make submissions. However, we all know that value to whatever issues dealt with at this level 
marginalised groups, that is ordinary people, will only be finally determined in the CA. 
often do not have access to such fo rums. The 
task of Theme Committees should therefore be 
to strive to reach even the most marginal of our 
society-ordinary people in the true sense of 
the word. 

The envisaged fora fo r public consultations 
should be set up in a manner that facilitates 
participation of our people. For example, if the 
views of rural people are sought, efforts must be 
made that not only the ru ral elite, such as 
fa rmers, teachers, doctors and chiefs are the 
only people heard, but that even farm workers, 
women and the very poor are heard . In addition, 
fora should be set up at places and at times 
convenient fo r the majority of the ta rget groups. 
I have already identified the target groups. 

So as to encourage maximum public participa­
tion we need to define appropriate mechanisms 
to reach out to as many South Africans as 
possible . We have agreed to use all of our mass 

So fa r discussions in both the CC and the 
Management Committee have been business­
like, with no controversy. Indeed, pursuant to 
the objective of enabling the maximum partici­
pation of all elected persons, all parties are 
proportionally represented in the CA structures. 
That is a very important factor to note. There­
fo re, all parties will be able to present their 
views through these structures. 

I should like to turn my attention to the exper­
tise that we shall require in terms of the work 
programme of the CA. It has been agreed that 
Theme Committees will have access to technical 
expertise. Theme Committees should ensure 
that the people they suggest will be able to 
provide the necessary professional services 
required. 

It is also important to note that the technical 
experts are not to be part of the political pro-
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cess. In other words, they will not be part and 
parcel of the Theme Committees. They will not 
take political decisions. They will just be there 
to provide us with professional services and to 
facilitate matters. The panel of constitutional 
experts is important. There is no doubt that 
South Africa has some of the best constitutional 
experts in Africa. I am confident that the panel 
that will finally be chosen, will be made up of the 
best that South Africa can offer. 

Finally, I would like to urge this august meeting 
to adopt the whole report. I think it is important 
to bring to hon members' attention the budget 
for 1995 and 1996 included in the report. The 
Constitutional Committee has agreed to the 
request of R69 million for the work of the 
Constitutional Assembly. I urge the Constitu­
tional Assembly to endorse this budget as it 
is a reasonable amount of money for the 
constitution-making process. 

*Dr C P MULDER: Mr Chairperson, this 
debate deals with the draft resolution th1at the 
report of the Constitutional Committee, !which 
was tabled on Friday, 2/l October, be adop1ted. It 
~s a sizeable _report cl!msisting of 26/P'lf es d' videa 
mto stx sections. V.. 
It was necessary to R_Ostpone tl'i_g sitting f tM:l 
Constitutional Assembly, which was to have 
taken place last week-to today, because at tha t 
stage the report in question was not ye com­
pleted, ready and processed by all the bodies 
concerned. We are convinced that the postpone­
ment of the sitting of the Constitutional 
Assembly to today was the correct approach. 
When the business of the Constitutional 
Assembly commenced, it was felt that the Con­
stitutional Assembly should convene and sit very 
regularly. This is the correct procedure, but then 
this presupposes that meaningful reports will be 
submitted to the Constitutional Assembly at the 
first opportunity . It was sensible, in view of the 
fact that it was not ready yet last week, to 
postpone the sitting to today, otherwise the time 
of our hon members would not have been used 
gainfully. 

Concerning the report itself, the Theme Com­
mittees were in the meantime established and 
they have already started to function . I would 
like to confine myself to two aspects of the 
Theme Committees, namely, point 3.3.1 (c) and 
( d) of the report which stipulates the following: 

(c) Theme Committees are not negotiating 
fora. Their primary task should be to 
receive submissions and to process them 
into reports for consideration by the Con­
stitutional Committee. 

( d) By resolution of the Constitutional 
Assembly, these reports should there­
fore include details of non-contentious 
issues, contentious issues and suggested 
approaches. 

If the Theme Committees are not fora for nego­
tiation, the question which crops up immediately 
is whether Theme Committees should simply be 
seen as post boxes whose role is to receive inputs 
from the public or experts and to refer these to 
the Constitutional Committee. If the task of the 
Theme Committees is to evaluate and to con­
sider these submissions they receive and to 
prepare reports on them, the question arises 
whether such actions are not already of a nego­
tiating nature. 

In point 3.6 of the report a way forward is 
mentioned and time-tables are set out, and in 
point 3.6.1 certain dates, among others, are 
being sti ulated: 

A . to a ow R €0 mjttees to com­
m nee cfiscussion on suBstantfve issues from 

TH @~ :a,y i?R?·OF SOUTH AFRICA 
This indicates very clearly to me that one has to 
go back and find out whether Theme Commit· 
tees are simply post boxes or whether they are 
going to play another role. 

Next I want to confine myself to the work 
program and the time-tables as they are set out 
in the report. The hon member, Mr Valli 
Moosa, also made a reference to that when he 
said "there is no need to alter the deadline" . 

Mr Chairperson, it struck me when the hon 
member Mr Moosa addressed you that he 
referred to you as "Comrade Chairperson". It 
can mean one of two things - either the hon 
member Mr Moosa knows something I do not 
know when he addresses you as "Comrade 
Chair" or we shall, on a lighter note, refer to the 
hon member as "Oom Valli Moosa" if he can 
refer to you as "Comrade Chair". [Laughter.] 
Considering the fact that he is still too young to 
be called an "Oom", we should perhaps address 
him from now on as "Neef" Valli Moosa. 
(Laughter.] 

Section 73(1) of the Constitution stipulates the 
following with respect to time-tables: 
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The Constitutional Assembly shall pass the 
new constitutional text within two years from 
the date of the first sitting of the National 
Assembly under this Constitution. 

This provision is also probably also the underly­
ing reason for provision 3.6.3 in the report which 
we are debating today, which says the following 
with respect to the way forward. I quote: 

The need for flexibility will have to be care­
fully balanced against the severe time con­
straints imposed by the Constitution for the 
completion of the process as a whole. 

constitution must be completed within two 
years, of which only 18 months now remain. 
Why is this the case? I would like to ask the 
members who are still going to participate in the 
debate and who were involved when this 
arrangement was reached at the World Trade 
Centre to please takes us into their confidence 
and tell us why it is so necessary. 

To keep to the period of two years has the 
following disadvantages. In the first place it has 
the effect of the constitution having to be drawn 
up under tremendous pressure, which is at 
present being experienced by all the members 
involved. In the second place, by completing the 
constitution now, we are not going to reap any 
benefit from the practical experience which will 
be derived from the implementation of the 
present Constitution, to enable us to see in 
practice what works and what does not, and also 
what we can and what we cannot use. 

At this stage there are only 18 months left in 
which to complete the process. Unlike the situ­
ation in the past, the hon members who were 
elected on the 27 April have two roles to fulfil. 
In the first place they have been elected as 
elected representatives of Parliament to govern 
the country as the Legislative Authority 
together with the Executive Authority, but in 
the second place they have been charged with In the third place, if we want to complete the 
the specific task of drawing up a new consti- process within the next 18 months, we must bear 
tution as members of the <Constitutional in mind that this process is going to take place 
Assembly. What makes this even ore difficult during a politically contentious period in which 
is the fact th'.at these two proces es must run elections for third-tier government will be taking 
concurrently. l!_e he Constitutional 

~ i hat the full text 
The ?rder Rapers whia pp~af thes': . days "'.ould, be submitted to us a year from today. 
c~mtam pag_ Fter page <<lt.,commiH1ees ~!pc, \l[eR E '1:\f tl i~ p'tec1se ylt e ,ti:£? CJ hen the third-tier 
s1ttm~ at this time. T~ere are pagef full of these government elections are planned to take place. 
meetmgs that a~e bemg ~rrange9. To tell the This will have the implication of our having to 
truth, the co?1m1ttee ~eetmgs which t~ke place try, during a time of political tension, to com­
are overlappmg. Parhamentary committees are plete this important document amidst all the 
sitting on days which are set aside for the other pressure. 
business of the Constitutional Assembly, and 
meetings of the Constitutional Assembly sit on 
days which are set aside for the business of 
Parliament, because these two processes are 
taking place at the same time. 

Last week it happened on more than one occa­
sion that Parliament did not have a quorum to 
proceed with its business, which creates a very 
bad impression outside and was reported in the 
media. The reason for this is the huge workload 
which is placed on the shoulders of the members 
who are involved in all the committees. The 
general public does not necessarily understand 
why this is the case, because all that was 
reported to them was that there was no quorum. 
This creates the impression that the hon mem­
bers are not discharging their obligations. 

For that reason I want to know why the whole 
constitutional process for the writing of the final 

The Chairperson also said the following today 
concerning the general public: 

As a result we find that the attention of the 
South African public is not focused on 
constitution-making, but rather on other 
immediate issues such as the implementation 
of the RDP and a whole range of other 
matters. 

We must take this into consideration as well. For 
this reason, I want to know whether it makes 
any sense to keep to that deadline. The fact is 
that for the next five years the country is going to 
be governed in terms of the present transitional 
Constitution. 

Sections 72(2) and 72(3) deals with the panel of 
five constitutional experts. The report also indi­
cates the criteria which should be satisfied. It is 
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important that provision 4.3(b) be included. It 
reads as follows: 

The subcommittee . . . 

Which was appointed to deal with this-

... should also consider the representative­
ness of the Panel. 

organisation from scratch, and while there may 
have been settling-in and administrative prob­
lems, I believe that a combination of dedication 
and teamwork have overcome these problems 
and that the staff needs to be congratulated on 
assisting the Management Committee and the 
Constitutional Committee in having put this 
report before us. 

The DP will endorse this proposal before us. In 
the few minutes that I have, I just want to touch 
on a few small items. We believe that this report 
outlines a process which could ensure that the 
new constitution will truly be the property of all 
the people of South Africa, and that is the 
intention. However, this is an outlined process. 
We hope that we are going to have the good 
sense and the flexibility to adjust that process as 
we go along where, in fact, it may be necessary 
to do so. 

I think that this is an embodiment or an expres­
sion of the provision in section 72(3) of the 
Constitution which indicates that the appoint­
ment of the Panel of Experts must be passed by 
a two-thirds majority of Parliament. I think that 
the underlying objective was to demonstrate 
that it should not be a unilateral action on the 
part of some group or other, but that the great­
est measure of co-operation and consensus pos­
sible should be found when this panel is 
appointed. I want to request the subcommittee 
specially to bear the various standpoints on this 
matter in mind. Two points have been raised, among them the 

question of the inputs from a wide range of 
In conclusion, Part 4 of the report deals ;\'ith the people and political parties who are going to 
whole question of blic partici ation. J:iot only make inputs. A concern has been expressed, in 
are the general Y§. wit ct t© public particular by Mr Felgate and to a lesser degree 
participation sp , but it ica ed t h ittees may 
these apply in of the ne co Q e end, the 
tutional dispens nd con n which ~s a full range 
have to draw up Accordi art ~ of Iii? i;r a ts mind and 
report, the essence of this requiremen is the make its decision. 
following: 

11.l The ultimate objective is to draft and 
adopt a credible and enduring consti­
tution which will enjoy the support and 
allegiance of all South Africans. 

11.2 The new constitution should represent 
the aspirations of all our people. 

I foresee that this report will be adopted unani­
mously today, precisely because this report was 
drawn up with this underlying premise. All the 
parties have been consulted, all of them were 
able to make inputs and in the discussions 
everyone could discuss and agree on a report 
which is acceptable to all of us. 

In view of this the FF will support the adoption 
of this report. 

Mr CW EGLIN: Mr Chairperson, at the outset 
the DP would like to thank the Directorate and 
its staff for their contribution to the report 
before us today. It is not easy to start a new 

From our point of view, the final decisive 
decision-making body is this Constitutional 
Assembly. In order to make up its mind , it must 
have access to a full range of views which have 
been expressed. The document before us does 
not allow Theme Committee to launder or to 
truncate those reports. Indeed, it states that the 
reports should include details of noncontentious 
issues, contentious issues and suggested 
approaches. 

I am assuming, therefore, that the range of 
views have to be carried through to the Consti­
tutional Committee , where the first round of 
negotiations takes place, and then it should 
come to the Constitutional Assembly. However, 
there may be people who might want to use the 
Theme Committees as negotiating forums and 
prevent minority or divergent views from getting 
to the Constitutional Assembly. Those of us in 
the DP who serve on the Theme Committees are 
going to do our best to see that this does not 
happen . 
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What is also going to be important is for the 
members of the Constitutional Assembly to 
have access to the full documentation, and dis­
cussions, that have taken place. To make this 
possible Management should set up a complete 
library of all the inputs that come in from a 
variety of sources, with a proper running index 
so that members of the Constitutional Assembly 
can put their fingers on and get direct access to 
inputs which may have been made from a range 
of political parties. 

The second issue is that of time. I do not want to 
dwell on it at great length, but I think there is 
going to have to be one area of flexibility. The 
process makes provision for the Theme Commit­
tees getting in all the information by the end of 
June 1995, with concurrent discussion with the 
Constitutional Committee and the Constitu­
tional Assembly, and then for a constitution to 
be drafted 14 days after the end of June. 

greater maturity, we believe we should make an 
adjustment to that timetable. Right at the 
moment, however, we believe we should pro­
ceed with all due dispatch and we should try to 
get in that information by 30 June next year, as 
this particular process suggests. [Time expired .) 

*Mr L J SWANEPOEL: Mr Chairperson and 
the House, I just want to air a few thoughts on 
one aspect of the report that is before us, 
namely: Way Forward. 

If we compare the task that lay before us in 
Kempton Park with the task before this 
Assembly, we have a reasonably easy task. In 
Kempton Park there were 26 political parties 
which had to negotiate, as opposed to only seven 
parties here. In Kempton Park the negotiators 
were relative strangers to one another. Kempton 
Park started from nothing, and we have quite a 
lot of work that has already been disposed of. 

I know there will be some concurrent discussion If Kempton Park could produce a negotiated 
between the Constitutional Committee, the constitution within a reasonable period of time, 
Constitutional Assembly and the ~ eme Com- this Constitutional Assembly can do the same if 
mittees. Nevertheless, I suggest tHat a longer we have the will to do so. While the report 
period is going o be r~ uired from he time the demonstrates that the procedural matters have 
informauon is gatnerea )n u ti! the egotiations been ironed out, whatis ow: fequired is the will 
have taken lace and a draft conslltution 1s--go, ng o carry Jtu w:Ha is be or,e s. 
to be mtroducea . Therefo e I say t e date of 14 . 
July 1995 is fa 00 ambiti9.us . I OF THE R :ritiu, r~ ~I~, s r. ha ~h cictvantage that 34 

ons I utJonal Pnnc1p es 1e oe ore us, ready for 
On the overall at~ e towards the time factor, implementation as it were. As has been said, 
let me make it quite clear that W (l in the DP they have been cast in iron. They are the result 
would like to see the next constitution drawn up of negotiation and therefore there is no need for 
as soon as possible, taking into account that it the contents to be debated again, by way of 
has to be done in a proper and orderly way. We repetition. In fact, I want to state that by 
believe that we should try to meet the dates if participating in the election all these political 
this is possible. parties that did so in effect ratified the 34 

It is important to get this process going, because 
constitution-making, in a sense, is disruptive . It 
creates an element of uncertainty. It intrudes on 
the governmental process. Provincial structures 
will not know where they stand, nor will the 
Central Government. The Public Service will be 
uneasy while a new constitution is being drawn 
up. Therefore the concept of drawing up this 
constitution in an early, practical and sensible 
way is a good one. 

On the other hand, we do not believe that we 
should make the wrong decisions merely 
because of a rigid timetable . If in fact it appears 
that that timetable is too rigid , if it appears that 
we are being forced to make shotgun decisions 
when we should be considering an issue in 

principles , and that any further debate will cre­
ate a negative step . 

In addition to that we have this Assembly com­
prising of elected members who can act faith­
fully with authority and with confidence in this 
process. It is my appeal therefore that we under­
take the task that is before us with the necessary 
will and with great conviction. 

If the will is there, the next question is, Where 
do we start? Which one of the Constitutional 
Principles will be used first as a cornerstone of 
the new building which must be built? There will 
be those who may want to start with provincial 
government; others with majority rule; and oth­
ers with possible volkstaats, and I am referring 
to this in the plural sense. According to me there 
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is only one point of departure, and that is the 
"one sovereign state" as qualified by minority 
rights, provinces and possible volkstaats. That is 
where the debate must begin. 

May I ask that we have the will, in the favour­
able position in which we find ourselves, to start 
straight away with the task that lies before us, 
and to carry on with it. We support the report 
and appeal to everyone to have the will to 
implement that report. 

Mr CM MAKWETU: Mr Deputy Chairperson, 
hon members, ladies and gentlemen, the PAC 
was attracted to the transitional process by the 
opportunity of participating in the drafting of a 
democratic constitution of our country by an 
elected body. To us, the process of writing a new 
constitution to replace the interim one is, there­
fore, a priority that should be accorded its 
rightful place in our parliamentary system. 

arguments. Unfortunately, this process does not 
provide research assistance. This makes the case 
of smaller parties much more precarious. The 
PAC would therefore welcome the limited assist­
ance offered by various institutions, including 
the Department for Provincial Affairs and Con­
stitutional Development. 

In addition, we would be grateful if the panel of 
constitutional experts and the technical experts 
of the Theme Committees can be broadly rep­
resentative so as to include persons who can 
provide technical arguments for some of the 
positions held by smaller parties. 

It is clear that the time frame of two years set by 
the interim Constitution for the completion of 
the writing of a new constitution may be too 
limited. We do accept it as a target we must 
strive to achieve, but we plead that this should 
not be at the expense of writing a proper and 
legitimate democratic constitution. Our legisla-

This report gives us the first serious indication tive programme, the next local government elec-
that such a process is now under way1 PAC tions, the need for public participation and the 
representatives have participated in all thq struc- requirements of drafting this new constitution, 
tures and the proces es that ave ma e this make it difficult to see how we can do all this 
report possible. The process Has been, up to wit~ this ·mited ti~ff a~;,i -~ should try 
now, transparent anti inclusive. C01,1seqNentl)'. liarlf('ut we must.r,llow s01 "i~r ,1bility, too. 
the PAC has no ~u 1 s about asso iatin itself . 
with the key proposals contained in this doc _ The PAC calls on the leaders of) he National 
ment. " ,._ F T iA§s -Ji81'y~ L ~£.e0 Fs n I l Ha • R IGSnstitutional 

My task here is to make few remarks and to 
re-emphasise some of the points we regard as 
being of fundamental importance. 

It has been said that the present post-election 
process is characterised by the principles of 
transparency, inclusivity and public partici­
pation. These principles are of paramount im­
portance and should be observed as much as 
possible. Being part of a transparent and in­
clusive process, does make one accept decisions 
which may even be unpalatable. Nevertheless, 
the PAC feels that participation of all stakehold­
ers in the key structures of the Constitutional 
Assembly, such as the Constitutional Com­
mittee, the Management Committee and the 
Theme Committees is imperative. The con­
stitution-making process must therefore strive to 
accommodate smaller parties when meetings are 
arranged, and the issue of alternatives for all 
structures must be accepted. 

Meaningful participation involves, inter alia, 
reasonable time to prepare one's case and 
resources for the technical back-up of one's 

Assembly to try to negotiate a clear programme 
and timetable for 1995. As things stand now, 
Select Committee meetings clash with Theme 
Committee meetings, while the National 
Assembly clashes with the core group and Sen­
ate meetings. This cannot go on. We need a 
more streamlined programme. 

Parties need reasonable time to prepare and 
consult before making submissions to the pro­
cess. Sometimes representatives go to meetings 
and are told that they have to make submissions 
by the following day. Equally, documentation is 
rarely circulated on time. Representatives often 
attend meetings and discuss serious matters 
before their caucuses have discussed them. Cau­
cus meetings, reasonable time for submissions 
and the parliamentary workload should be taken 
into account in setting time frames and pro­
grammes. 

The PAC welcomes the document entitled 
"Public Participation-A Strategic Overview". 
The constitution-making process should be 
inclusive both inside and outside Parliament. 
The PAC had misgivings about the interim 
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Constitution precisely because it was a deal 
concluded by elites without the involvement of 
the masses of our people. Many of the crucial 
aspects of that document were concluded in 
secret deals. This document gives us the hope 
that things will be different now. 

Involving the public in the constitution-making 
process is important for the creation of a legiti­
mate and an enduring constitution. However, it 
should also be said that public participation can 
be time-consuming and a costly affair. I see that 
the estimated budget is R20 million. It should, 
therefore, be well structured and properly man­
aged. 

Mr A FOURIE: Mr Chairperson, after the 
enthusiasm expressed by the Chairperson of this 
august Constitutional Assembly, Mr Cyril 
Ramaphosa, that all is going well, I am reluctant 
to argue my case. Yet, somebody should raise 
the dilemma of ordinary members of Parliament 
and senators who are obviously expected to 
enter this process with the same measure of 
enthusiasm. 

The previous speaker has just pleaded for a 
more streamlined process and for parties to have 
more time in which to prepare. Dr Corne Mul­
der raised the whole issue of the time frame, an 
issue which I addressed a week ago. I do not 
think that now is the time to decide on the time This exercise will only be worthwhile if it does 

not end up being another forum for academics, frame and the extension thereof. However, two 
rich people, persons living in urban areas and issues are very important when addressing the 
elites only. The constitution-making process needs and problems of members of Parliament. 
should earnestly endeavour to hear the views of Firstly, I would like to plead for the synchroni­
the ordinary person in the street and those who sation of the parliamentary process on the one 
live in the remotest rural areas of our country. hand and for the activities of the Constitutional 
Those people should feel part of this process Assembly on the other. Secondly, I would like 
and, at the end of the day, they should be able to to plead that the Chairperson of this august 
claim this ~onstituti_o~ as their 1wn. If that Assembly and the Speaker should at least get 
happens, this R20 mllho_n would b money well together and discuss the needs of members of 
spent. o ailiame t. 

The_ PAC lls on this ~ o~stitution Al~sembly 1You will, therefore, pardon me if I express the 
to m~truct th <?<>nstltl¼tio al _cJmm1 eer ~ R pg~ . tgip!;t~Wlt!'.11 PW~~-~ of constitution­
esta~hsh. mecli rusms w~ch will ensure ~fiat making can very easily become an unbearable 
public views, once received, are taken mto frustration. Our transitional Constitution deter­
account in the drafting of the new onstitution. mines that the final constitution must be written 
This should not be another expensive public in two years' time six months of which has 
relations exercise. Public views should be prop- already elapsed, as ~e have heard today. 
erly processed and should not be suppressed. It 
is also very important that this process is not 
used to promote certain personalities or for 
party-political gain. It should be for the use of 
the Constitutional Assembly and for producing a 
good constitution for the country. The Manage­
ment Committee should closely monitor this 
process. 

Finally, it seems to us that all the key structures 
of the constitution-making process are almost in 
place. We have a big task ahead of us and we 
should get on with it. Sometime in 1995 we 
should have a chance to evaluate what has been 
achieved, so that we can see how we can 
improve. It would also be helpful if we can get 
an opinion on the constitutional implications of 
the constitutional principles as soon as possible. 
We believe that this will assist parties in making 
submissions and will facilitate the smooth func­
tioning of the entire process. 

I want to make so bold as to say that it is just not 
possible for ordinary members of Parliament, 
with virtually no facilities at our disposal, to 
fulfil the dual role of legislator and constitution­
maker. It is just not possible if we are expected 
to do justice to our job. We are elected to this 
Assembly, and are expected to be present, and 
to participate in the process when the Houses 
are in session. We are all members of one or 
more select or joint committees. Above all, I 
believe we have been elected to represent our 
constituents, and to attend to their needs, prob­
lems and interests. 

Over and above that, as members of Parliament 
we are also members of this constitution-making 
body. Some of us serve on the Management 
Committee and/or the Constitutional Commit­
tee and/or one of the six Theme Committees 
and/or one of the six core groups. What is worse, 
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there is no proper co-ordination in order to 
devise a properly scheduled roster of the numer­
ous meetings that we have to attend. Dupli­
cation of meetings is becoming unbearable for 
the ordinary member of Parliament. 

Before we say what Sidney Harris once said­
referring to a consultant, he said an expert was 
called in when nobody wanted to take the blame 
for what was going wrong-I plead with the 
Chairperson and the Speaker to earnestly and 
seriously look into the position of members of 
Parliament. 

They should get the commission whose task it is 
to look into facilities of members of Parliament 
off the ground, and to sit down and plan prop­
erly. We have now learned what our difficulties 
are in setting the process in motion. When we 
return in January, let us do so ready and able to 
work within a properly scheduled programme. 

Rev KR MESHOE: Mr Chairperson, ladies and 
gentlemen, the ACDP wishes to support the 

in the USA, and which creates a very individu­
alistic and mechanical vice in which the citizens 
of a country are deprived of their God-given 
human value, and the right to serve and care for 
their fellow human beings. 

I wish to refer to the case of Michelle Friedman, 
which was published in yesterday's Sunday 
Times, in which the mother wanted to infringe 
her unborn child's God-given right to life. In this 
case the mother was given the go-ahead to sue 
her doctor for the so-called wrongful birth of her 
physically handicapped child. If the mother wins 
this case, the rights of all unborn, handicapped 
children will be threatened. 

A society that justifies the killing of unborn, 
handicapped children will soon justify the killing 
of handicapped children who have already been 
born! The ACDP wants a constitution that will 
protect the rights of all born and unborn chil­
dren. We hope to put this matter straight in 
Theme Committee 4 on Fundamental Rights. 

report of the Constitutional Committee, r,nd to We further endorse the need, firstly, to involve 
commend the Administration for their sr1lendid the communities to assist us in formulating the 
work. We would like to see a constituti n that final constitution, secondly, to make available a 
embraces the wishes and aspirations I f tfi~ · e structures 
majority of South Africans. . . j Ii'. her. by OUJ com~u it?es .can oice their pref-
We therefore end s the call t5 ,h-'!ve tHe prp,- e_~enc.~s ~n issues ~1~e-,t~e .. ,e~t~ s_e;,1ten~e, abor-
cess of writing this constitution~ hich ~II bl m i1c1n: bgli.! Il4 ~ lUC.sl{Jtiifflglit.s ,ml,l,\ thirdly, we 
the supreme law of the land, as inclusi e and see the need for a f~deral ~ystem to be evolved 
transparent as possible. The ACDP believFs that wher~by each prov~ce _will be encoura~ed. to 
the constitution should reflect the moral values s~bmit its own cons~ituhonal prop?sals, m !me 
of the majority of our people, who adhere to ~th. the bro_ad . pnnc1ples enshnned m the 
Christian norms and values. Many of these mtenm Constitution. A date should be set f~r 
norms and values are also adhered to by other the_ subm1ss1on ?f these proposals to the Consu-
religious minorities. tut1onal Committee. 

South Africans need a constitution that will 
protect all law-abiding citizens from those who 
have no regard for the Jaw , or for the value of 
human life. It is sad to see how our legal system 
fails to deal effectively with those who have no 
regard for the law. 

For example, the City Press of 30 October 1994 
reports that a teacher was fined only R3 500 and 
given a two-year suspended sentence for having 
sex with four schoolgirls under the age of 16! 
Another example is the Amy Biehl murder case, 
where the youths responsible were each given 
only an 18-year sentence. 

We also want to argue against a culture in terms 
of which the right to sue becomes a tool of 
expediency. This is a culture which is pervasive 

In conclusion, our party envisages that the 
Constitution will provide our society with 
respect for God, as well as the opportunity 
whereby all will be given a chance to contrib­
ute to the economic well-being of our society . 
Our society will be provided with a respect for 
diverse cultures and languages and protection 
from violence. 

We further want to make the submission that 
the time frame for the final submission of the 
Constitution should be made flexible . Before 
the final constitution is accepted by the Con­
stitutional Assembly, it should be made avail­
able to society at large for perusal and 
critique, in order to ensure that it is legit­
imised and embraced by all South Africans as 
their own product . 
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Prof ES MCHUNU: Mr Chairperson, it is true 
that in the frenzy of constitutional negotiation 
and the euphoria of electioneering we did not 
quite grasp the ambit of the organisational effort 
that the process of constitution-making would 
require. Consequently, our negotiators wrote 
into the interim Constitution terms which have 
put an almost unbelievable strain on this Con­
stitutional Assembly. 

Almost six months down the line we find that we 
are still bogged down in the modalities of pro­
cess. We have not yet even begun the serious 
business of drawing up a democratic constitu­
tion. However, notwithstanding the narrow time 
frames that have been written into the Consti­
tution, I submit that it is our duty to write our 
constitution and to submit it to our people 
within the time limits laid down by the Consti­
tution. We must do so, because we undertook to 
do so when we stood for election and were 
elected. 

Our country is a divided one. Political tension is 

reports mean that the minority has not recon­
ciled itself to the principle of democratic majori­
tarianism. It amounts to political grand-standing 
or divisive factionalism. Hence the need to 
create an institutional structure to underpin the 
necessary process of negotiation, which must 
inevitably accompany the creation of the new 
constitution. 

In an attempt to create the institutional struc­
ture, it has been unavoidable to create a bureauc­
racy for, whether one wants to accept it or not, 
the Constitutional Committee, the Management 
Committee, the Theme Committees, the Core 
Groups, the Independent Panel of Experts and 
the Technical Committees all constitute a 
bureaucracy whose function is to serve the CA 
and to enable it to carry out its main function of 
writing this country's permanent constitution. It 
is a challenge that we must accept not to let this 
bureaucracy develop a life of its own, thus 
frustrating the very motive if its existence-that 
is to make constitution-making a reality. 

a way oflife in this divided society. I suggest that The process of creating modalities, slow and 
in the near future there will never be a time in painstaking as it has been, has now been largely 
which we will ot be so aivided. I our country completed. The efforts of our negotiators 
there can ne er be an i eal tim to ernate a · 0ces a embodied in the report 
constitution . 1herefore , i is my iew h '#J!..e ee dated 28 April 
might as w l o it now , i~ in the time hmi ts 1994. I.:et us now aaopt tlie report as our modus 
laid down by e Constit ·on. OF THE RE<iYR§:!'1lO:ti, :rtd..i t~Q° f].cQ\Ji3Rlix:¢Pwn to the nitty­

Even though we are pressed fo r tim, , many of us 
who have had no experience of democratic 
institutionalisation have learnt valuable lessons 
from this experience. We have learnt the lesson 
that process and procedure constitute the 
greater portion of substance. Without correct 
procedure , the substance is flawed and the final 
product may be illegitimate and therefore will 
not obtain the support of the body politic. 
Worse still , the final product may be invalid 
because of noncompliance with prior procedura l 
and substantive norms. 

We have, therefore, learnt the lesson that all 
legislators learn sooner or later, which is that it 
is not enough simply to have democratic power. 
The ballot box does not confe r power per se. 
Power flows from both the ballot box and the 
structural relations, which themselves constitute 
and, in fac t, appoint the ballot box as the residue 
of power. In short, we have learnt that there is a 
reality beyond the ballot box. 

Perhaps it is in this context that one must 
address the issue of minori ty reports. Minority 

gritty of creating our constitution. As has been 
said here, let us get on with it and let us create 
our constitution. (Applause .] 

*Mr RP MEYER: Mr Chairman, it is a pleasure 
to speak after the hon senator. For my part I 
would like to congratulate the Chairman and 
Deputy Chairman of the Constitutional 
Assembly on this report which they submitted to 
this House this morning. It is a well-prepared 
piece of work which testifies to the amount of 
preparation which has already been done by the 
various bodies of the Constitutional Assembly 
during the past few weeks. As participants we 
can truly be proud of what has already been 
achieved. Therefore I want to congratulate the 
Chairman of the Constitutional Assembly and 
those who support him. 

tThis afternoon I would like to address the 
subject of transparency. A constitution can, in 
the final instance, not be kept in place by the 
courts or any other institution. 

Constitutional guarantees are valid only in so fa r 
as they meet the approval of the majority of the 
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constituency. That is the requirement of legit­
imacy. Public participation in the constitutional 
process is therefore of paramount importance. 
The proposed strategy by the CA for public 
participation in the constitutional process there­
fore makes overall, laudable sense. 

More comprehensive public participation than 
in the case of the previous constitutional pro­
cess, should now be possible. Effective liaison 
with the media will, in my view, be the corner­
stone of this strategy. It is equally important that 
elected representatives and the political parties 
which they represent, do their own bit to make 
the strategy effective. This should therefore be 

can ruin a budget as quickly and as effectively as 
the production of our own brochures, pamph­
lets, posters and video and audio recordings. 
The effect of brochures, especially, is question­
able and video recordings are usually obsolete 
before they leave the production house. 

Regular communication through the public 
media must remain the first priority and this 
channel should be used in both directions, 
namely, from the Constitutional Assembly to 
the public and from the public to the Consti­
tutional Assembly, which would like to commu­
nicate with it on a regular basis. 

less of a publicity campaign with paid promotion Next, I would like to emphasise the need for 
and liaison projects and more of a two- interaction with the Premiers and with the pro­
directional communication programme-a dia- vincial governments. Not only have the Premiers 
logue between representatives and their a vested interest as far as the future of provincial 
constituencies. government is concerned, but they are also 
The constitutional debate will primarily be a practitioners who can provide the Constitutional 
political one, and the management thereof Assembly with valuable information regarding 
should therefore be the responsibility of the their experiences in the government and admin­
political representatives. The proposed cbmmu- istration of the country at the second tier. I 
nity liaison strategy i an ex ellent id 1a, but therefore welcome the indication by the hon 
should, in my vie , be eYaluated, es~ecially Chairperson of t?e <:onstitutional Ass~mbly that 
regarding effecth,e iss and cost. I should 1:Je regfflar co1111m 1cat o wilH the :Premiers will be 
kept in mind tha the~fora envisa9e~ ill ~ave to c ducted. U J 

be addressed by a m{1lt1party elegal!o fro - T'~F·-w .1s·lh t:h ~ · z. "•rer'"' l\, · t the CA at all instances. t- n .: l..,;-.:, :Y 1:.•~ f !l ' ,, e,.,,.- .,,.~.:, importan 

That will have an impact on the Gost factor and 
productivity of the work of the Constit tional 
Assembly. The Chairperson of the Constitu­
tional Assembly, especially, carries a public 
responsibility on our behalf in this regard. I 
would suggest that he be allowed to evaluate the 
situation on an ongoing basis to keep the expen­
diture of public funds within reasonable limits in 
this regard. I am saying this especially afte r the 
statements by Executive Deputy President 
Mbeki this weekend regarding the attempts of 
the Government to keep within the financial 
limits of the country. 

In the same spirit, I want to refer to the use of 
outside agencies or professional publicity. The 
emphasis should be on the effective and compre­
hensive utilisation of the news media, including 
the co-ordination of messages. 

Of course, this can and should be supported by 
a low-key publicity and publication campaign. 
However, all these viewpoints are also, to a 
degree, expressed in the report, but one major 
concern is the idea of our own medium. Nothing 

that the Constitutional Assembly display a spirit 
of adaptability during this process and in 
follow-up procedures relating to the structures 
which it is submitting and considering here. This 
was also a characteristic during the previous 
constitution-making process. As problems 
arose , adaptability was displayed in overcoming 
those problems and trying to find solutions. I 
suspect that problems will arise again in the 
structure and system which has now been cre­
ated. It might seem as if the composition or 
extent of the six Theme Committees is con­
ducive to cumbersomeness, which will require 
adaptations. 

I therefore appeal for adaptability to be dis­
played by the Constitutional Assembly in the 
execution of its important task. 

Mr LP HM MTSHALI: Mr Chairperson, hon 
members, in the first instance, I would like to 
say that the consti tution-making process is an 
important venture . Such a process should be all 
inclusive and representative of all shades of 
opinion in the country. It should accommodate 
minority views as well as those of the majority. 
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I wish to follow up a point raised by Mr Felgate 
which related to the structuring of the work of 
the Theme Committees. I also wish to stress the 
notion that hon members should not underesti­
mate the importance of defining the process and 
the agenda of these Theme Committees, which 
will have an immediate bearing on the outcome 
of our constitution. 

We believe that the primary task of our Theme 
Committees should be to identify issues and 
explore all constitutional alternatives related to 
each issue. We cannot debate the drafting of a 
new constitution unless all alternatives are fully 
explored. If we structure the work of the Theme 
Committees on the basis of identification of 
issues and development of alternatives, we have 
a working model which will also give us guidance 
in the work which the Theme Committees will 
need to perform in respect of the various pro­
posals they will be receiving. 

In fact, each Theme Committee will be receiving 
a plethora of proposals and submissions from 
political parties, vested interests an¢ the general 
public of South Africa. We will ndt be able to 
benefit from all these inRuts unles1s we have a 
model which allows us to classify lthes · nP,uts 
and relate tlue[ o the vanous -alter atlvescwliteb 
are before us. 

The developme t of a moclel on the · i si! f-lo 
issues and alternatives would also provide for 
the empowermenf nf the members f the Theme 
Committees. I feel that it would bJ a great loss 
for our constitution-making process if the 
Theme Committees were at the mercy of the 
Secretariat, the Directorate and technical 
experts. We must empower the Theme Commit­
tees with the capability of working with the 
experts to understand the issues and explore 
alternatives, otherwise all the work will be done 
by the technical experts who, in conjunction 
with the Secretariat and the Directorate, will be 
processing the many proposals to the Theme 
Committees. 

The Constitutional Committee has made an 
important decision which we as a Constitutional 
Assembly are asked to endorse today. It has 
been decided that Theme Committees shall not 
act as negotiation fora, but that they should be 
conduits of information and proposals. We need 
to understand dearly how this process will work 
to avoid that that which is good turns into a 
possibility for manipulating the constitution­
drafting process. 

At a certain point it will be necessary to verify 
what type of consensus is gathered around each 
given proposal and submission. This consensus­
setting stage should not be unduly anticipated, 
in other words, we should not seek agreement 
on any issue before we have had the benefit of 
fully exploring and understanding all possible 
alternatives related to such issues and having 
consulted the general public on such alter­
natives. It would be a mistake if the work of the 
Theme Committees is handed over to the Con­
stitutional Committee which may proceed to 
eliminate valuable proposals and alternatives 
which do have merit, thereby preventing the 
Constitutional Assembly from evaluating them. 
[Time expired.] 

Prof DC DU TOIT: Mr Chairperson, if I may 
alter the words in a poem of Middleton for the 
occasion, it may be said that: "Who so loves 
constitutions, dies either mad or poor". Now, 
seeing that the gravy train has just been stopped 
by the President, we can at least be sure that 
we shall be able to thank him that we shall not 
be mad after these two hectic years-we shall be 
poor! 

I ant to supi ort th() moti0n on the establish­
me t of the edinical G:o , mittees and the 
appointment o their meml:Jers. It is said that the 

R [<fXb®fi e fas g:>;yQt~Y fr.\1rR'. l'[I}'y decided advan-
tage above the members of a legislature, and 
that is personnel and budgets-budgets for 
more staff. When a legislature has to develop a 
constitution, this disadvantage comes to the fore 
all the more. These technical appointments 
should be carried through, in the words of 
Shakespeare, "like putting a girdle round about 
the earth in forty minutes". We need these 
technical experts in double-quick time, because, 
let us face it, the task of the Theme Committees 
is a daunting one. They have to ride in the 
whirlwind and they must direct the storm. 

Take, for example, the work of Theme Commit­
tee 3. At present, provincial government and 
local government are in a whirlwind of develop­
mental activity. A storm is raging outside the 
revered walls of this institution. 

What is really happening? When one enacts a 
constitution it is always followed by tremendous 
ground shifts of sociopolitical transformation at 
all levels. This is what the interim Constitution 
of 1993 did. It made a fundamental change in the 
structure of State with regard to provincial gov­
ernment. Structures endowed with substantive 
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political and legal powers were put up and got 
going. Once one has created such a factual 
situation, one cannot just indulge in a facile 
process of getting rid of it again. The new 
constitution will have to facilitate a process for 
the evolvernent or unfolding of provincial gov­
ernment which is more in accordance with the 
views and interests of the elected majority of the 
citizens of this country. 

The point which I want to make is that consti­
tutions have consequences. The creation of the 
new provincial system in the interim Constitu­
tion will recalcitrate against any possible new 
governmental management system for years to 
come. The Theme Committee will operate in a 
frame of what could be called isochronisrn, a 
contemporaneous factual context which would 
make it all the more difficult. 

This is, however, the task of the Theme Com­
mittee members to guard against being influ­
enced to an excessive degree by first impressions 
created by technical experts, by their options 
and the preferences which they induce. The 
answer will lie to some extent in the use of 
subgroups in which members of the Theme 
Committees can work together with experts in 
sectoral areas. Common frameworks develop 
more easily in this type of context. What is 
needed is the technique or phenomenon of what 
is called cluster development around specific 
issues. That is why the idea of the Theme 
Committees was such a good one. [Time 
expired.] 

Mr AS BEYERS: Mr Chairperson, in the three 
minutes at my disposal, I want to deal with what 
may appear to be a side issue, but what is 
nevertheless a very important one, namely para­
graph 15.2.4 of the Constitutional Committee 
report under the heading "Political Party Pro­
grammes". This paragraph falls under the chap­
ter dealing with Community Liaison. It reads as 
follows: 

This consideration has a lesson in it, namely that 
such an exercise as we are going into now can 
never be purely scientific. We cannot just have a 
few brilliant constitutional lawyers tell ng us 
how a pure-as-gospel federal sy tern shou_\d look 
like, or how to draft an in.tri<l:ate puref of a 
not-so-federal system, or how to keep th9 coun- 1 A Rolitieal parties 6ot in ancl outs1cle the Con­
tenance of an unad1,1lterated now.ederal yste Mstitl!tillil. ss~ ~ bl· hl!Y_e a lta role to play 
in a constitution. /J; · t!}..e roe s o(. n ·n8 fl(i um public 

. . . . . OF TH p ttrcl~~ I n . t'.h rocess ~ constitution-
Th~ rnam _considerations _will have_ to rem m the making. Parties will be ur ed to ensure that 
soc10poht1cal cons1derat10ns. Thi~ rneaqs that their programmes are us:d to en a e the 
we will have to be ernmently practical ab0ut the . . g_ g . 
task We Sh Id b Co ed 'th t' l'ty d- pubhc and their supporters on constltuuonal 

. ou e ncern w1 u 1 1 , a • Th Ad · · · ·11 1- · · h 
equacy, and applicability. That is a political issu~s. e . rnm1strat1on w1 iatse wit 
question . What r mean is that people should get parties to obtam 1~forrnat1on on such pro-
their money's worth from the structures of the grammes and to fac1htate where required. 
State . People do not want structures that milk 
the ram and fish in the air. They want results. 

An HON MEMBER: A fish in the what? 

Prof DC DU TOIT: Fish in the air. They do not 
want structures that milk the ram or fish in the 
air. They want results and delivery, and none of 
the swagger, the pomposity or grand doings and 
grand sayings of small men who built little 
empires in towns or provinces should constrain 
us in this task . This may be the last time to get 
this right, However, we need the Technical 
Committees . We should not be mistaken. We 
should be wary. Experts in these types of situ­
ations have real power. They establish first 
perspectives and frameworks of thought often 
enough. Once established, such a perspective is 
difficult to change . 

We support the statement that political parties 
have a vital role to play to ensure public partic­
ipation in the process. But the last sentence of 
the paragraph, without any doubt, opens the 
way for the possible abuse of the Administration 
of the Constitutional Assembly to organise 
party-political meetings or rallies. 

The suggestion that the Administration should 
liaise with poli tical parties to obtain information 
on their programmes and to facilita te where 
required, may even be interpreted that State 
funds from the budget of the CA may be used to 
support political parties, or for that matter, one 
political party to advertise and arrange political 
rallies under the disguise that those rallies are 
official functions in the constitution-making pro­
cess. 
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I am of the optmon that we should look at 
another formulation of the need to reconcile 
party-political events with the constitution­
making process, and to draw clear lines between 
party-political events and official occasions. If 
we do not treat this issue with circumspection, it 
may become an unnecessary point of dispute 
and it may even reflect badly on the Chairman in 
his dual capacity of both Chairman of the Con­
stitutional Assemblv and the Director-General 
of a specific politic~! party. I would not like to 
suggest for a single moment that the Chairman is 
evil-minded, but I also know that some members 
of the majority party will struggle to resist a 
temptation of this nature. 

Therefore, in conclusion, I want to suggest to 
the Constitutional Committee that in this 
regard, as it was done with the inclusion of 
paragraph 14(7)(b) to achieve multiparty mon­
itoring of the media campaign, a multiparty 
committee be established to monitor the 
involvement of the Administration in party­
political events, and, secondly, to come up with 
another formulation on this issue. I 

heard right up to the Constitutional Assembly, 
and I would just like to emphasise that. 

I think we need to differentiate between a 
process in which political parties have to con­
vince one another of whatever views they are 
negotiating about or debating on, and a situation 
in which there are those who are, in fact, 
engaging in efforts to try and use the forums or 
the opportunities which we are given by struc­
tures or forums such as this Assembly to impress 
the public, and a situation in which we are being 
used or in which there is an effort to use these 
structures to give status to whatever views, 
which they in fact do not deserve, precisely 
because they failed to convince other parties at 
the very first sitting. We are saying that we are 
not stopping anybody. Views can always be 
raised right through from the Constitutional 
Committee up to the Constitutional Assembly, 
but if those views do not merit support they will 
always fail. Let us therefore not try and engage 
in arm-twisting exercises here about that issue. 

The next issue which I would like to raise, is 
about the question which was asked as to why 
we · ·th adopting the 

Ms B KGOSITSILE: Mr- Chairpe ,son, on the 
matter which as been raised by rvr Bey.ers I 

I think we need can only s~y t at while appre ciating h:is a~ . 
cerns, I wonder whether /hey sterb from first- o remm ou ,selves here, as leaders and elected 
hand experien . Ip I OF THE R rs pre e11ctat1~e f e f~ P, e ? f. our country, 

hM Hen e w r at the nego 1at1ons, we were 
I would li_ke _to congratulate the Directorate of talking about electing democratically represen­
the Const1tut1onal Assembly on wo well done, tative people to come and write a new constitu­
and I would also like to support the adoption of tion fo r South Africa on the basis of which we 
the report of the Constitutional Assembly as will be able to move into a democratic future. 
given by the Chairperson . 

In the few minutes at my disposal, I would like 
to deal with just a few points which have been 
raised by the speakers who came before me. The 
fi rst of which is the issue of minority reports 
which was raised by Mr Felgate . In addition to 
what has been said already by our colleague, 
Prof Mchunu , I think what worries me is that an 
impression is being created here that structures 
of the Constitutional Assembly have not left 
room for minority views to be heard from level 
to level or fo rum to fo rum after the views of 
whatever political parties would have been 
defeated at the first meeting. I think we need to 
correct that, because that is not true. In actual 
fact, it has been agreed that minority views can 
be raised right through the structures, levels and 
fo rums of the constitution-making process by 
the parties that had raised them initially. There­
fo re, there is no issue about the views being 

As we went on with the negotiations we came up 
with the Constitution itself, or the document 
which is now the interim Constitution. How­
ever, according to the ANC it should not have 
been a Constitution. It should have been a 
Transition to Democracy Act to facilitate the 
interim period, not for long-term purposes. 
However, the point about the interim Constitu­
tion is that it is not the type of document in 
terms of which we can go on governing the 
country. We need, therefore, as a matter of 
urgency , to develop a new constitution which 
will address the crucial needs of the majority of 
the people of this country and bring about 
change. 

We therefore must be concerned about the time 
frames as stipulated in the interim Constitution. 
We should address the problems of the country , 
and a new constitution should be thorough and 
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allow us the opportunity to address problems in 
the long term and in a fundamental way. 

The question of keeping to the 18 months or 
whatever we are left with, is crucial for us. We 
appreciate the concerns and the time con­
straints, especially as regards participation of the 
public, so we should keep within the time 
frames, in order to empower ourselves to move 
to the future speedily. 

The next issue I would like to raise was raised by 
Mrs Camerer, namely the structures that fall 
under Sub-Theme Group 4 of Theme Commit­
tee 6. We must remember that we are dealing 
with an interim Constitution and that the struc­
tures that are set up and the legislation we are 
dealing with are supposed to take us through this 
transition period. The structures or legislation 
that we have already agreed on are meant to 
deal with the period of the the Government of 
National Unity. 

It is clear that there is a substantial overlap 
between these three Theme Committees as far 
as this matter is concerned. I believe that these 
matters are intertwined. A decision on one of 
the matters, will of necessity also influence a 
decision on another matter. 

Because of these considerations, a meeting was 
called of the representatives of Core Commit­
tees 2, 5 and 6 to discuss this matter and to see 
whether a decision could be reached to take this 
matter forward. This meeting has proposed two 
ways of dealing with this matter. In the first 
instance it proposed that various interpretations 
be placed on the mandates referred to. 

It proposed, as far as Theme Committee 2 is 
concerned, that paragraph 2.10 be interpreted to 
refer to the representation of traditional leaders 
in structures other than traditional structures. 
As far as paragraph 5.2 and 5.4 are concerned, it 
proposed that that be limited to traditional law 
and tribal or customary courts. As far as para-

We cannot necessarily say that this is conflusive graph 6.7 is concerned, it proposed that that 
and an answer to the long-term programme that deal with the representation of tribal leadership 
we have to create a nu"nsexist, nonracial, demo- in tribal structures. 

cratic and united South \'\.fnca. Alth~ 1g~ w) Jr.he second[pror,os~l ·stliat a joi?t committee be 
have looked at th ~tructures, the C0nst1tvt1onal J-s~t UR consis mg_ 0 rewrese tatives of all three 
Assembly has th n t to enga e m a th0rough these Theme Committees and that this commit­
exercise to learn fF0m the expi: iences f e aQJI= Hftfe fl;fi8i!iiaHB &sfatili'sb'JJ1 fhfsfl C O take evi-
the interna~ional community h_ave had, and the? dence on all these matters' togeth~r and also to 
co1:1e up with ne~ structures m the new I onstJ- co-ordinate decisions as far as these matters are 
tution. [Time exp!fed.] concerned. I believe that this is a reasonable and 

Mr DP A SCHUTTE: Mr Chairperson, I would 
like to deal with one aspect only, and that is how 
this process can deal with matters relating to 
traditional leaders, traditional authorities and 
customary law. 

As matters stand at this stage, three Theme 
Committees have been mandated to deal with 
this matter. I refer to the mandate of Theme 
Committee 2, which deals with the structure of 
Government. Paragraph 2.10 mandates this 
Theme Committee to deal with "traditional 
leaders". Theme Committee 5 deals with the 
judiciary and legal systems and is mandated in 
paragraph 5.2 to deal with "the institution, 
status and role of traditional leadership and 
indigenous law". In paragraph 5.4 this Theme 
Committee is mandated to deal with "traditional 
authorities". Theme Committee 6, which is 
mandated to deal with specialised structures of 
government, is mandated in paragraph 6.7 to 
deal with "traditional authorities". 

workable solution, and I hope that it will find 
favour with the Constitutional Committee. 
[Time expired.] 

Mr CW EGLIN: Mr Chairperson, in the further 
few moments available to me I wish to return to 
a particular subject. I hope I can have the 
attention of the Chairperson of the Constitu­
tional Assembly for a few moments. 

I want to reiterate that the DP believes that we 
should try to meet the time schedule if possible. 
We think we should carry on until 30 June of 
next year, getting in any information we can. 
Equally, however, we want to point out the very 
serious problems there are going to be in meet­
ing that time schedule, and if in the end we have 
to adjust it, we should do that rather than make 
the wrong decisions because of a shortage of 
time. 

If it were a brand new constitution, I think we 
could have drawn it up in two years. It is not, 
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though. We are actually drawing up a constitu­
tion in the context of a Constitution which has 
just been put in place and which cannot be 
wished away just at the stroke of a pen. It has 
become a practical reality of an existing situ­
ation. One of the problems is going to be that 
many of the elements of this Constitution will 
not yet have had time to be tested to see whether 
they should be scrapped, whether they should be 
modified, or whether they should be kept. 

The provincial system will not yet really be 
effectively in place in the course of the next year 
or two. Local authorities will not be in place. 
The Financial and Fiscal Commission will be in 
place, but it will not have been able to test its 
efficacy or otherwise. The Bill of Fundamental 
Rights will have hardly yet been adjudicated 
upon, and it will be very difficult to see whether 
the Bill of Rights meets our needs or not. In 
fact, the Constitutional Court itself is only going 
to consider its first judgement in February of 
next year, and it will not yet have had time to 
develop a new ambience, a new feeling, as to 
whether it is adequate or not. 

it provides an illustration. It also reflects a broad 
area of agreement. Some people felt left out of 
the agreement that was reached at Kempton 
Park, but I believe that the election of 27 April, 
as far as the public was concerned, expanded 
that area of agreement in respect of the Consti­
tution. While there are still issues on which we 
are divided, and issues which we must still 
re-examine, the broad basis, we believe, has 
been set by the Constitution and the Consti­
tutional Principles. 

Let us therefore scrap the interim provisions of 
this Constitution and the transitional mecha­
nisms because they are interim. Let us look, for 
instance, at the provincial systems which this 
Constitution admits are not yet final. It specifi­
cally says that there is a Constitutional Commis­
sion to help finalise the provincial process. Let 
us look at all these things, but let us also realise 
that there are certain substantial things which, 
while we re-examine them, we must not scrap 
just for the sake of scrapping. A precedent is 
going to be set in this country, whether we like it 
or not, but I believe the relationship between 
the President and the Cabinet is not going to be 

Thus one h practi ble of how one significantly changed. 
should tes isting ur be "' 
have had time ei Her to prnve or di pro them- I o_elieve"that there ·s _going to be a bicameral 
selves in orde to decide wlia to sdap and wha leg1s'lature. Are we gotn to vote to scrap the 
not to scrap. h OF THE R E~<W •t~1?c I p 9~ #' e «t: W~ il.fe going to do so 

and therefore that is not the issue we should be 
The second point is , to what exte t should the debating, but rather the details of how it is put 
present Constitution serve as any ind of draft together. There are going to be provinces. They 
or terms of reference. Some would say we are going to have legislatures and executives. 
should not look at it at all. The fact is, it is no There is also going to be a Constitutional Court 
longer merely a draft, it is a reality. It talks in and ordinary courts. All these things are already 
here about a President. In fact, it is President there. I am not saying that we must adopt them 
Mandela who is the President, and he is a as they are . For Heaven's sake, however, let us 
reality. Therefore many of the things in this not start from scratch and try to reinvent a whole 
Constitution are a practical reality today. We in new constitution. We believe the time frame can 
the DP say, that we should not follow this be met with a degree of flexibility, and if we 
Constitution slavishly. Quite clearly we should build on what is worthwhile in the past and 
not. change that which is not worthwhile. 

Equally, however, it is valuable resource ma­
terial. It is a source of information; in a sense, it 
is a source of reconciliation; and it is a source of 
negotiation which has resulted in certain conse­
quences and certain structures. By all means, let 
us re-examine those structures, but let us not 
reinvent the wheel when, in fact, reinventing the 
wheel is not necessary. 

This Constitution provides an illustration of how 
those 34 Constitutional Principles could be put 
into effect. One might vary it if one wishes, but 

It is my view, oddly enough, that while this 
Constitution might not have started with full 
legitimacy, with the general election and under 
the leadership of President Mandela, the present 
Constitution has received a very high degree of 
legitimacy both inside and outside South Africa. 
Let us improve on it, but let us not scrap it for 
the sake of scrapping. (Time expired.] 

Mr R J RADUE: Mr Deputy Chairperson, it is 
with pleasure that we in the NP support the 
adoption of this report. The report is compre-
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hensive and time does not permit one to go into 
great detail. A few practical considerations, 
however, do deserve attention. 

Firstly, it is vital to ensure that the Constitu­
tional Assembly does its work competently and 
thoroughly. In this regard, the advice of the 
panel of five experts will be crucial. It is essential 
that these experts become involved as early as 
possible in the whole process. It is therefore 
important that the subcommittee mentioned in 
paragraph 4.1.2 of this report should commence 
and complete its work in the time allotted. They 
do not have much time because the date set for 
completion of their work is 5 November 1994. 

With these three practical suggestions, we sup­
port the report. 

Dr R RABINOWITZ: Mr Chairperson and hon 
members, I wish to address myself solely to the 
matter of public participation. 

The central objective of promoting public par­
ticipation can be divided into four main objec­
tives. The first is to inform the public and to 
keep people abreast of the procedures here in 
the Constitutional Assembly. The second objec­
tive is to stimulate public interest so that the 
people realise that they can make a meaningful 
contribution to the process. The third is to 
educate the public so that, initially, the debate 
should centre on issues rather than on politics. 
The fourth objective is to create a forum for 
public participation and for liaison between our­
selves and the public. 

I would like to discuss in particular educating the 
public and liaising with the public by way of 
entering into debates and obtaining feedback 
from the public in such a way as to influence our 
constitution drafting. 

Once appointed, the panel of experts could be 
asked to analyse the various law reports, the 
numerous articles by academic writers which 
have already been published on constitutional 
matters and fundamental human rights in South 
Africa, and even the decisions of the new Con­
stitutional Court may come before them. The 
panel could make some basic submissions in this 
regard to the Technical Committees, aAd this 
might be a useful preP.aratory step beforelwe go 
to the public at large 

ii beliewe ~hat thi~sh6JUkl take place at several 
S~condly, under the(provisions of t~e 199 Con le11elJ.' irst y, t ~, general p blia should be 
stltut1on the CA: has been obliged to a opt a invo1ved. e shou d aim~ reaching two levels 
progra~me of wor a11d time fi;a . es_. Th • se aiq: T li'.rE tftij -~®Ii ~ (n.(3, llil ,le,s~F~l[c[~ted people 
set out m the report. The Constltutlona Com- who are ignorant of constitutional affairs and, 
mittee will have _to ensure co-ordinated effort secondly, those who have some familiarity with 
between the vanous Theme Comnutteos, the the central issues. The third level is that of 
panel and the CA in order to succeed. It is affected interest groups, such as labourers, 
perhaps too early now to speculate on whether sports groups, educationists, religious groups, 
we will complete the huge task that lies ahead in business , etc. 
time. We will have to monitor progress on every 
front regularly. If we begin to fall behind in our 
programme or our time frames, we will have to 
examine alternative options. 

Finally, it is essential that the Theme Commit­
tees crystallise their work programmes and pro­
cedures urgently. It should be emphasised that 
the tasks of the Theme Committees are not to 
draft the constitution. That is the work of the 
CA and the CC. The Theme Committees must 
receive submissions and process them into 
reports for consideration by the CC. They only 
have the duty to compile reports in their various 
fields on those things which are common cause 
and on which there is agreement, namely "non­
contentious matters", secondly on contentious 
issues in respect of which there are differences, 
and thirdly, suggested approaches to solve those 
differences. 

In this process it will be important to realise that 
the public was left behind at Kempton Park and 
that most South Africans are new to the consti­
tutional debate. For example, most people have 
a superficial understanding of the concept of a 
unitary state versus a federal state, of the con­
sequences of a free market as opposed to a 
socialist economy, of the meanings of pluralism 
and self-determination or of cultural and 
regional differences and the way in which they 
should impact on our future constitution. 

Consultation could be used as a means of manip­
ulating public perceptions. This can be avoided 
only by carefully structuring the process by 
which the public participates. If our attempts to 
liaise with the public are genuine, and we do not 
want to use the forum merely as a platform from 
which to promote certain points of view, we 
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recommend adhering to the following principle. 
The liaison should be structured around issues. 
Each Theme Committee has identified issues 
around which it will construct its reports. Those 
same issues should become the focus around 
which the public debates are structured. Hence, 
the forum should be organised around examin­
ing certain issues and their alternatives from the 
point of view of all the implications and con­
sequences thereof. 

In many instances we should put questions to 
our participants to stimulate and direct the 
debate, such as whether we want a horizontal or 
vertical application of the bill of rights; whether 
we want an electoral system based on propor­
tional representation or constituencies or a com­
bination of both; and whether we want taxes 
raised at central level only, or at central and 
provincial levels. 

We also feel that in order to avoid confrontation 
before we enter into debate, there should be 
participation by all parties in the media effort. 
We should, at all costs, counter the tendency of 
any one group no matter in whi , h party, to 
monopolise the media eff1ort. This applies to the 
secretariat as well, which o date ' as do e n 
exemplary task. 

The ANC itse~ as man. _)lOntrasti g v,·'e'{i'v , P, 
the interim Constitution. Therefore the process 
should be structured so that all out viewpoints 
receive airing. To this end we suppoh the idea of 
appointing a subcommittee to act in conjunction 
with the Management Committee as a media 
liaison committee, which will monitor all media 
efforts of the secretariat. 

We also support the idea that members of the 
Theme Committees should participate in the 
process of drafting reports and the documents 
through which these reports are communicated 
to the public. [Time expired.] 

Dr E G PAHAD: Mr Chairperson, of course 
this is not the first time in the history of our 
country that a constitution will be drafted. How­
ever, it is the first time that we have the oppor­
tunity of drafting a truly South African 
constitution. Up to now constitutions have been 
drafted by minority parties, and the majority of 
the people have been reduced to being mere 
objects of history. 

It is precisely in the context of drafting a truly 
South African constitution that the notion and 

concept of the Theme Committees is such an 
important element. 

I think it needs to be noted that the Theme 
Committees are there, not primarily to serve the 
parties that are already in Parliament-these 
have their opportunities in the meetings of the 
Theme Committees themselves, the Consti­
tutional Committee, and the Constitutional 
Assembly-but rather to give an opportunity to 
all those organisations, be they business, trade 
unions, political parties, civic organisations, and 
so on, who are outside the parliamentary pro­
cess, to make their point of view known. 

Therefore, the Theme Committees become very 
critical in enabling us to get as wide a variety of 
views as possible. In doing so, we cannot start 
from a position that assumes that there is only 
one trade union, business, or civic organisation 
point of view. 

There are different trade union movements. It 
would be wrong to say that because Cosatu is the 
largest one in the country; its. point of view 
should be regarded as the view of the majority, 
and if, for example, Fedsal makes its viewpoint 
known, this should then be regarded as a view of 
the min~ . ~ at [Lulcl~ e wrong. 

Similarly, it would be wrong if, in the business 
R !?di©' , lwllefi N11Wi iftal&!i: i1ts point of view 

known, we regarded that as the majority view, 
and if, for example, the Afrikaanse Handelsin­
stituut made its viewpoint known, we regarded it 
as a view of the minority. That would be wrong. 

All these bodies are of equal weight, and have 
the same status with regard to the Theme Com­
mittees. Therefore, the approach is not one of a 
majority or a minority view. It cannot be. We 
are saying that there are a variety of options, all 
of which have the same weight and status. 

I would like to tell Mr Felgate that this contin­
uous harping on majority and minority reports 
does the IFP a disservice. What could very easily 
happen is that if one is stuck with these percep­
tions, one could end up saying that if something 
is a majority point of view, no interest should be 
taken in a point of view of the minority. This 
would be wrong. 

We should start off by saying that all views have 
equal weight, and that even Mr Felgate's view 
has equal weight if it is expressed properly! 
[Laughter.] Therefore, everybody's view will be 
treated alike. We would then take the views to 
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the Theme Committees, whose task would be to 
process it. This should be done in such a way 
that nobody's view is left aside. We should 
ensure that everybody's viewpoint is carried 
forward. 

In this way we will be able to go with five or ten 
options on a particular viewpoint, rather than a 
single option which says that the majority of the 
members of the trade union movement, or the 
business sector, supports a particular point of 
view. In the end this will make it much better for 
us to weigh up the different options that are 
available to us in terms of the drafting of the new 
constitution. 

the Constitution and it is our responsibility to do 
our best in fulfilling the responsibilities imposed 
on us by that Constitution. 

The DEPUTY CHAIRPERSON OF THE 
CONSTITUTIONAL ASSEMBLY: Order! We 
now come to an innovation in the Constitutional 
Assembly's debate. We call it "Open Time", 
and I believe copies of a document describing its 
procedures and system have been distributed to 
all hon members. 

Briefly, a time has been allocated to each 
party-71/2 minutes to the ANC, 3 minutes to 
the NP, l 1/2 minutes to the IFP and 1 minute 
each to the other parties. I do not have a 
speakers' list in front of me. In fact, I have no 
speakers' list at all. This time may be used by 
parties either as a series of short inputs or as a 
single contribution. 

Secondly, there is the question of flexibility. 
[Interjections.] If Mr Walter Felgate joined the 
real world we might find him useful sometimes! 
The Theme Committees are designed to enable 
us to have a flexible, as opposed to a rigid, 
approach to this process. To some extent, even 
the negotiations of Kempton Park took place The Chair will, at its discretion, call upon the 
within a rigid framework. parties to speak. In other words, I do not have 

I an order for participation in this debate. How-
The Theme Committees give us greater flexibil- ever, I would like hon members, who may use 
ity. It is within ibility t must allow the microphones nearest to them, to mention 
for the greatest ify of vi ts P,ossibl behalf they 

Let me say a fe s on p rtiJ pat' . t may make 
If we did not e hat the owJred e all parties 
empowered to par 1cipate in · is procb s, of the time 
would have failed. The disempowered lare the made available to them. 
people in the rural areas, for example. 1jhey are 
the rural women, the illiterate people, and so 
on. 

We have to devise ways and means in order to 
ensure that all of these people are able to 
participate as fully as they wish in this process. 
Otherwise those groups-basically the middle­
class groups-that are already well organised, 
with lawyers on whom to call or friends who are 
academics or even professors, will be the only 
ones that are able to make a meaningful input. 

In terms of this public participation it is there­
fore our responsibility to ensure that we go out 
to the people and that we do not sit in some 
room, waiting and hoping for someone to get 
onto his horse-and-cart to come to our offices 
with information. We will have to go to the rural 
areas in order to find out what the people there 
think. . 

Lastly, I want to say something about time 
frames. Let us not decide on these now. We 
have a time frame which has been put to us by 

Furthermore, we therefore have 16 minutes in 
full set aside for party participation, and 14 
minutes for responses to that participation. This 
may be done by way of short interactions after 
each member has made a contribution, or by a 
longer response at the end. 

I am in the fortunate position today that, sitting 
in the Chair, I can also call on Mr Ramaphosa to 
participate from that microphone. However, 
may I warn members of the Management Com­
mittee that I can also call on their assistance. 

We therefore have 30 minutes of "Open Time", 
starting right now. Is there anybody willing to 
take the floor? [Interjections.] 

Mrs B S MABANDLA: Mr Chairperson, I want 
to use a minute in order to react to the input 
made by Dr Rabinowitz. 

I would like to caution against any attempt at 
social engineering or manipulating participation 
by the public. When we call for public partici-
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pation, I think we must make sure that we are 
soliciting genuine inputs by ordinary people. 
These must be inputs made by ordinary people. 
Ordinary people know nothing about verticality 
and horizontality, just like many of the members 
who are sitting here. [Applause.) 

Mr M M Z DY ANI: Mr Chairperson, I would 
like to know what mechanisms have been 
devised to ensure that public views which have 
been collected are actually used in the 
constitution-drafting process. Seeing that we will 
be spending about R20 million on this, it 
becomes imperative that these views be utilised. 

Secondly, I would like to know why alternates 
are not allowed for the Management Commit­
tee. We believe that allowing such alternates 
would be very helpful to smaller parties. If it is 
because the Rules do not provide for it, the PAC 
suggests that these Rules be amended. 

The DEPUTY CHAIRPERSON OF THE 
CONSTITUTIONAL ASSEMBL : Order! 

are adamant that this mediation should go ahead 
as promised. 

Furthermore, we believe that this can be finali­
sed during the next recess so that when we come 
back at the end of January and commence our 
work, all the work of the CA and its structures 
can be adequately focused within agreed-upon 
parameters. 

The IFP wants the work of the CA to succeed, 
but we are saying to the ANC and the NP that if 
they believe that they can sacrifice principle for 
expediency, this CA is heading for trouble. An 
agreement was reached on 19 April. It is a 
solemn agreement which many people here 
signed, and is it really too much for us to ask ... 
[Time expired.) 

The DEPUTY CHAIRPERSON OF THE 
CONSTITUTIONAL ASSEMBLY: Mr Fe!-
gate, can I ask you to respond to the question 
regarding alternates on the Management Com­
mittee at the end of the debate, please? 

Thank you very much. Mr RamapHosa, I shall Mrs G N M PANDOR: Mr Chairperson, I 
ask you to res ,;md to t t que tion at the would like to pose two very brief questions 
end of the erha wo Id also like ;which e · ill respond to. 
to respond cond therlwise ::r:he fi t rding what is 
earmarked r of agsme 15eing h · Committee to 
mittee to a [Inte s.) 1r fa Rens li-'tL tha jII~~~ O hec ublic are aware 
considering Bre espf nd. tbat tneybave nghts. I am n""ot sure of the degree 
Ject10ns.) [Laughter.) Any other points? [Inter- to which there is awareness of this. 
jections.) [Laughter.] I !<now who is ~tanding up 
and I know who is standing next to the micro­
phone, but I would like each member to 
announce himself and to say on whose behalf he 
will be speaking. 

Mr P F SMITH: I am Peter Smith of the IFP. Mr 
Chairperson, allow me to remind the Assembly 
of the provisions of section 161 of the Consti­
tution, which says that it is a priority of this 
Assembly to deal with the development of a 
system of provincial government. 

This provision is both a common-sense one and 
one that is politically necessary. I think that part 
of the reason why it is politically necessary-I 
do not want to be the bad penny here by 
continuously coming up with the same issue, but 
this point requires freque nt mention since mem­
bers of this Assembly have very short memor­
ies-is that the ANC, the NP and the IFP have 
all agreed that a mechanism to prioritise this, in 
terms of the injunction that we are called upon 
to fulfil , is in fact international mediation. We 

Secondly, in relation to Rule 44 on Technical 
Committees, the Chairperson indicated broad 
acceptance of this rule, and yet earlier docu­
ments from the Management Committee suggest 
a redrafting in terms of the exact function of 
Technical Committees. Could we have some 
clarity as to the role of Technical Committees? 

The DEPUTY CHAIRPERSON OF THE 
CONSTITUTIONAL ASSEMBLY: Thank you 
very much. If there is no further participation 
from the floor, that concludes this section of 
Open Time. I will first ask Mr Felgate to 
respond to the question about alternates on the 
Management Committee and then ask the 
Chairperson to give his answer. 

Mr W S FELGATE: This issue of represen­
tation on the Management Committee is one of 
great importance to members of smaller parties 
who have neither the time nor the members to 
attend all meetings. They cannot always attend a 
particular meeting. 
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There are two sets of considerations which must 
be borne in mind in this matter. Firstly, the 
Management Committee is dealing with process. 
It is not dealing with decision-making or policy 
issues. It is a process Management Committee 
and, as such, a hands-on approach and day-to­
day knowledge of ongoing events are important. 
It is counterproductive to chop and change the 
membership of such a committee. That is not 
persuasive, nor is it fixed in concrete, but it is a 
reality and it is colouring thinking on the matter. 

Secondly, one cannot be a member of the Man­
aging Committee unless one is a member of the 
Constitutional Committee. Members from 
smaller parties of the Constitutional Committee 
can only choose from among their members on 
the same Constitutional Committee to replace 
them as alternatives to the Management Com­
mittee. That is what the Rules state at the 
moment. 

ensuring that the inputs, submissions-and may 
I say not only of political parties but also those 
of individuals and organisations-are dealt 
with and analysed properly to present well­
considered reports. 

The Theme Committees will also be required 
not only to receive those submissions, but to 
listen to those submissions. They will be 
required, through the programme we have set in 
place of holding forums, both sector and area 
forums, to go out and listen to what people have 
to say and to interact with the public. We would 
like to believe that all that information is not just 
going to be washed down the drain, but that it 
will be dealt with by the Theme Committee 
members who will, at a technical level and at a 
secretarial level, also be assisted by staff. 

The technical experts, whom we are going to 
engage, are also going to play an important role 
in this whole process. They will be paid, and I 

We believe that the approach should be adopted might add that it will quite a bit of money, which 
that any due notice which is given to the Man- will all add up to ensuring that not a shred of 
agement Committee of a member's r 1latively paper, an idea or whatever is presented goes to 
longer absence the committee, shtould be waste, is shelved or left unconsidered. There-
considered by t nageme mi ,tee and fo o !] the inputs will 
put to the Co nal Co e. ' e als b e . To serve as 
believe that all ers are f att 1 nd any g , o say that those 
Management C tee meet d any m m- THinP. ts, ~illlais R e bers of this 

, I Jr r. r D II.. r II.. 
ber can, theref ep abreast of ev7nts and Assem6 y. 
inform any other person who cannot make a 
particular meeting on the Management Qommit­
tee. 

Therefore, functionally, it is not necessary to 
change and parties do not lose anything because 
party issues are not at stake, as it is process 
management that we are involved in. 

The CHAIRPERSON OF THE CONSTITU­
TIONAL ASSEMBLY: Mr Chairperson, the 
first question asked by a member of the PAC is 
what mechanisms we would set in place to deal 
with the various inputs and submissions that will 
be made by the public. We did indicate that, in 
the main, it is the Theme Committees which are 
going to be the vehicle for ensuring that public 
participation achieves the objectives which we 
have identified. 

We have 30 members on each Theme Commit­
tee. Multiplied by the 16 committees and adding 
the staff which we are going to employ and have 
already employed to back up these Theme Com­
mittees, we will have quite a number of people 
who are going to be seized with the task of 

It was Mr Eglin who referred to an index type of 
system according to which an index of the doc­
uments of the CA can be drawn up indicating 
what submissions have been received from what 
political party, and so forth. No doubt there will 
be mountains and mountains of documents, but 
we shall keep an index. To this end, we have 
employed librarians who will be able to ensure 
that the information is easily accessible, not only 
to us here as members of the CA, but to 
whomsoever wishes to gain access to that infor­
mation. 

The ANC asks what we have done to ensure that 
the public know about their rights with regard to 
their participation in this whole process. In the 
report we have indicated clearly that our media 
strategy is going to be aimed at achieving a 
number of objectives. One of them would be to 
ensure that the public do interact with this 
process. 

We shall use a number of mechanisms, or ways 
of doing so. Some of those are to give infor­
mation in a way that will be properly understood 
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by the ordinary person in the street. An educa­
tion process is going to have to start as the 
process gains momentum. In fact, the staff has 
already put forward quite a number of ideas on 
how this can take place. That education process 
is going to be aimed at ensuring that the public 
out there know what their rights are, and that 
they know how they can plug into this process, 
how they can participate and how they can 
contribute. 

The report also indicates that we hope to use 
quite a number of information offices situated in 
provincial governments, closer to where the 
people are. We are also hoping to ensure that 
some publication or other-taking into account 
what Mr R P Meyer said-will be made avail­
able to people about the daily workings of the 
Constitutional Assembly. We are confident that, 
starting with letting people know what their 
rights are, we shall be able to ensure that people 
do act on their rights and participate from an 
informed point of view. 

With regard to Rule 44, I want to say the 
following. Rule 44 as it stands, doe set out the 
functions o nic s. Itldescribes it 
in a way m that t · 
experts do he e ov r th 
process of Th in t I e mam, e 
working un ~ irec is body ~B oilg 
the Constitutional Committee as }veil as the 
Theme Committees that they are dedicated to. 
So the drafting process-much as it lis said here 
that it will be supervised by the technical experts 

or the Technical Committees-is essentially 
going to be supervised by the Constitutional 
Assembly. 

It is envisaged that the Theme Committees, 
having discussed matters and having processed 
submissions, will be able to submit reports to the 
Constitutional Committee. The Constitutional 
Committee, having given consideration to those 
reports, will report to this Constitutional 
Assembly. The directive will then ensue that 
drafting should commence on a particular aspect 
of the constitution. 

The technical experts will then be able to com­
mence with the drafting. We must recall that the 
technical experts that are provided for by Rule 
44 will, in the main, be working with the Theme 
Committees and with the Constitutional Com­
mittee. They will also receive directives from 
here. Over and above that, we shall also have 
the panel of independent experts who will be 
giving advice on an ongoing basis. 

Therefore, the task of Technical Committees 
should not be seen as very rigid, but at the same 
time it should not be seen as a task which they 

r4an j . without any ref-
M renc structures of the 

CA~ 
RDFP JBtLIC OF1 . O_,UTH AFRICA e a e cone u eu. 

Motion agreed to. 

The meeting adjourned at 17:05. 
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ANNOUNCEMENTS, T ABLIN GS AND 
COMMITTEE REPORTS 

ANNOUNCEMENTS: 

The Chairperson 
Assembly: 

of the Constitutional 

The following submissions on the constitution 
making process have been received to date: 

1. From Political Parties 

African National Congress ........... A.1.5/35 
Democratic Party ................... A.1.5/32 
Federal Party ................. . ...... E.2 /30 
Freedom Front ..................... A.1.5/33 
Minority Front .............. . ...... A.1.5/39 
National Party ..................... A.1.5/36 
Pan Africanist Congress ............. A.1.5/34 

2. From Associations and other interest 
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PROCEEDINGS OF THE CONSTITUTIONAL 
ASSEMBLY 

Members assembled in the Chamber of the 
National Assembly at 14:17. 

The Chairperson requested members to observe 
a moment of silence for prayers or meditation. 

AUTHORISATION FOR CONSTITUTIONAL 
COMMITTEE TO EXERCISE POWERS 

RELATING TO COMMISSIONS 

(Draft Resolution) 

increased from five to seven, the draft resolution 
in my name seeks to suspend certain provisions 
of the Standing Rules to enable the necessary 
Bill to be passed expeditiously this afternoon. I 
therefore move the draft resolution as it appears 
on the Agenda under my name, as follows: 

That notwithstanding the provisions of Stand­
ing Rules 54, 60, 63, 65, 66, 67, 68, 70, and 71 
to the contrary, in the consideration of the 
Constitution of the Republic of South Africa 
Sixth Amendment Bill by the Constitutional 
Assembly-

(a) the bill may be introduced by a member 
of the Constitutional Assembly; 

The DEPUTY CHAIRPERSON OF THE (b) the member in charge of the bill may 
CONSTITUTIONAL ASSEMBLY: Mr Chair- introduce the bill by submitting it, 
person, the next sitting of the Constitutional together with a memorandum on its 
Assembly will take place late in January next objects, to the Chairperson before or at 

the same time as the motion that the bill 
year. This motion will make it possible to be read a first time is delivered to the 
appoint commissions for the intervening period, Secretary; 
should it prove to be necessary ,I subject to 
ratification by ttie Constitutional A sembly. (c) notice of a motion proposing a stage of 

R the bill-i s not rej ui ed, and 
I move the rlraft resolution printed n m):' ame. 
on the OrdeE · per, as foi~v: T"' (iiJ the l:iiH shall not be referred to a select 

That the Corrstitutiona ~ sembly au hSrTs~ REPUBLqtn:mit eurn AFRICA 
the Constitutional Committee to 1exercise the Agreed to. 
powers relating to commissions ested in it 
under Standing Rules 36 to 42, subject to 
ratification by the Constitutional Assembly. 

Agreed to. 

CONSIDERATION OF CONSTITUTION OF 
THE REPUBLIC OF SOUTH AFRICA 

SIXTH AMENDMENT BILL 

(Draft Resolution) 

The DEPUTY CHAIRPERSON OF THE 
CONSTITUTIONAL ASSEMBLY: Mr Chair­
person, in terms of section 72(3), this Constitu­
tional Assembly may amend Chapter 5 of the 
Constitution by resolution of two-thirds of its 
members. In terms of the Standing Rules, this 
must be done by way of a Bill. 

Since agreement amongst parties has been 
reached, namely that the number of members of 
the Panel of Constitutional Experts will be 

CONSTITUTION OF THE REPUBLIC OF 
SOUTH AFRICA SIXTH AMENDMENT 

BILL 

(First Reading) 

The DEPUTY CHAIRPERSON OF THE 
CONSTITUTIONAL ASSEMBLY: Mr Chair­
person I move: 

That the Bill be now read a first time. 

Agreed to. 

Bill read a first time. 

Second Reading 

The DEPUTY CHAIRPERSON OF THE 
CONSTITUTIONAL ASSEMBLY: Mr Chair­
person, I move: 

That the Bill be now read a second time. 



273 MONDAY, 14 NOVEMBER 1994 274 

The Constitution of the Republic of South 
Africa Sixth Amendment Bill is aimed at 
amending section 72(2) of the Constitution of 
the Republic of South Africa of 1993. Section 
72(2) provides for the appointment of an inde­
pendent panel of five South African citizens who 
are recognised constitutional experts, who are 
not members of Parliament or any other legis­
lature and who do not hold office in any political 
party, to advise the Constitutional Assembly or 
its Chairperson on matters pertaining to the 
drafting of a final constitution. It is proposed in 
the Bill to increase the number of experts in the 
panel from five to seven in order to make wider 
provision for considerations of representative­
ness in the selection of the panel. 

Mrs B S MABANDLA: Mr Chairperson, the 
ANC supports the amending Bill. We recognise 
the fact that the amendment is meant to enable 
the achievement of representativeness in the 
Panel of Experts. 

least two-thirds of the total number of mem­
bers of both Houses. 

As far as other provisions in the Constitution are 
concerned, they do not apply to the Constitu­
tional Assembly, but they do apply to a joint 
sitting of the two Houses of Parliament. That is 
what we will be doing in practice later today 
when we come to the Constitution Fifth Amend­
ment Bill. 

With regard to Chapter 5, which deals with the 
adoption of the new Constitution, there is a 
completely different procedure to follow. Sec­
tion 74(2), which forms part of Chapter 5, 
provides as follows: 

The other provisions of this Chapter may be 
amended by the Constitutional Assembly ... 

This is the meeting that is taking place now­

... by resolution of a majority of at least 
two-thirds of all its members. 

This Constitutional Assembly which is referred 
We are also satisfied that the following persons, to in section 74(2), determines how it happens 
who are proposed for the panel, namely Pirofes- here, which is different from section 62(1), 
sor Erasmus, Professor Kruger, Pro essor which refers to a joint sitting. 
Murray, Advocate Sedibe-Nch0lo, Ad ocate 1 ~ .. . i ~ ~ 
Semenya, Professor Ivan der 'West uize an~ fflat · r·ngs m o lje Bill itself, amely the 
Advocate Yacool.:l, are competent and wil meet Constlt tmn of t e " pu6lic o South Africa 
the requirements o He CA pro~ess. OF T~~t~ •'IJJ~Jl9Q1~ ~:-11 , Jlt~l1JJKµ/. tended to 

enlarge the Panel of Constitutional Experts from 
five to seven. This has become necessary as a 
result of the stipulations of section 72(3) which 
seeks to obtain unanimity and consensus, and 
therefore the contents of the legislation is very 
simple and merely provides that the panel shall 
be enlarged from five to seven, and the FF will 
therefore support it. 

*Dr C P MULDER : Mr Chairperso , the 
present Constitution, Act 200 of 1993 , c~nsists 
of 15 chapters and 7 Schedules. Whenever a 
constitution comes into existence, the question 
that always arises is: How is such a constitution 
amended? Chapter 5 of the present Constitution 
is unique in that it is concerned with the adop­
tion of the new Constitution and, please note, 
not with the adoption of a fi nal constitution, 
because there is no such thing, since subsequent 
amendments are always being effected . Conse­
quently, in the present Constitution, provision is 
made in two ways to amend the present Consti­
tution . 

As far as Chapters 1 to 4 and 6 to 15, as well as 
the Schedules are concerned, section 62(1) of 
the present Constitution lays down the pro­
cedure in terms of which it may be amended , as 
follows : 

... a Bill amending this constitution shall, for 
its passing by Parliament, be required to be 
adopted at a joint sitting of the National 
Assembly and the Senate by a majority of at 

Mr CW EGLIN: Mr Chairperson, the DP does 
not believe that we should change constitutions 
either easily or lightly. We should, at all times, 
follow the procedure laid down in the Constitu­
tion. We have looked at this particular clause 
and we believe that , taking all the circumstances 
into account , it was entirely appropriate that we 
change the Constitution to this extent. 

What really took place was that the committee 
which was appointed to make recommendations 
on the appointment of a panel and the Consti­
tutional Committee which followed it up, had 
the option of followi ng the letter of the Jaw, 
which law stated that this body of five experts 
could be appointed by a simple two-thirds 
majority. It could have created a situation in 
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which a two-thirds maionty of this Constitu­
tional Assembly could have nominated a panel 
of five. 

In the wisdom of the selection committee, the 
Management Committee and of a Constitutional 
Council, it was decided not to have a decision by 
a simple two-thirds majority, but whenever a 
matter like this arose, to see whether it would 
achieve consensus. In order to arrive at consen­
sus and at a panel that not only met the formal 
requirements of the law, but met the require­
ments of the Constitutional Council that this 
body should also be representative, it has 
become necessary to increase the numbers of 
this body from five to seven. Not only to avoid 
having a showdown in this House by means of a 
formal vote, and allowing people to feel that 
they were elected on the basis of support from 
one party or another, but in order to get 
unanimity, it is essential that this amendment 
goes through. 

very clear to the committee from the start that 
we were dealing here with a matter which was of 
very great significance, that this Panel of Experts 
had a very important role to play in the 
constitution-making process and that it was 
therefore of the utmost importance to try as far 
as possible to arrive at a consensus on the 
composition of such a panel. 

For my part I would like to say that there was 
really the most cordial co-operation on this 
committee. It was negotiation in the true sense 
of the word, which took place in a spirit of give 
and take. I think the committee has succeeded in 
its aim, namely to reach a consensus and by so 
doing to appoint a panel which will, as far as 
possible, be acceptable from the outset to all 
who are going to take part in the process. 

In the process more than 150 nominations were 
dealt with. I personally think the committee 
deserves a compliment for managing to arrive at 
the consensus on the names of seven experts 

In these circumstances, and because we have who comply in all respects with the requirements 
confidence in the recommendatio s that have which were laid down. It is a good start to the 
come from the Constitutional Cou cil as far as process. If we could work as well together in 
the seven persons are concerned, the DP will future as we have done on the committee, it 
support this amendment to the Constit!Jtian. seems to me we hav~ a ~ood chance of drawmg 

~ r' '¥'\ UP. a ert go0tl constJtut_19p for our country and 
Mrs P DE I LE: Mr Q i ,pers n, the ,~ er ·ts people . ,. 

wants to su o t_ the Col}sf tion / the~ ep.!-!~- R EOO I I MC@ffitlEN iH M ~ lfairperson and hon 
he of South /s;. nca Sixth t\mendment Bill. We members, when 20 million South Africans went 
are satisfied that he amendme t meets the to the polls to elect a new government on 27 
reqmrement of race and gender, although we April, the world marvelled at the miracle that it 
feel _that tfe balances are convement to certam was possible for so many political parties with so 
parttes on Y- many political differences to be able to hammer 
Mr W S FELGATE: Mr Chairperson and col- out an interim Constitution that was agreed 
leagues, the IFP is pleased to be able to support upon by all parties. 
this amending Bill. It sets in position a structure 
required by the Constitution, and the IFP is 
satisfied that the persons to be appointed are the 
persons who will fulfil the requirements of their 
offices. 

We are pleased that the matter could be 
resolved and we want to record our pleasure at 
the way in which which there was interparty 
co-operation in the developments which led to 
this meeting today. 

*Mr S J DE BEER: Mr Chairperson , the NP 
would like to give its whole-hearted support to 
this measure. I also associate myself very cor­
dially with Mr Felgate's remarks about the 
co-operation in the subcommittee which was 
responsible fo r dealing with this matter. It was 

In the same spirit the ACDP wishes to support 
the sixth amendment to the Constitution. We 
realise that we need a greater miracle to draw up 
a new constitution. If it takes seven experts 
instead of five to do so, the House has our full 
support. 

The CHAIRPERSON OF THE CONSTITU­
TIONAL ASSEMBLY: Order! The Deputy 
Chairperson informs me that, in view of the 
sentiments that have been expressed here, he 
does not wish to speak any further on this 
matter. 

Debate concluded. 

Question agreed to. 

Bill read a second time. 
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Third Reading 

The DEPUTY CHAIRPERSON OF THE 
CONSTITUTIONAL ASSEMBLY: Mr Chair-
person, I move: 

That the Bill be now read a third time. 

The CHAIRPERSON OF THE CONSTITU­
TIONAL ASSEMBLY: Order! I wish to remind 
hon members that, in terms of section 74(2) of 
the Constitution of 1993 and Standing Rule 73, a 
majority of at least two-thirds of all members of 
this Constitutional Assembly is required to pass 
the Third Reading of this Bill. 

If a division is not demanded, I shall direct that 
the names of the members who are in favour of 
the question be recorded. This will be done by 
way of the electronic voting system. 

The following members voted in favour of the 
Question: 

Kathrada, A M; Kekana, N N; Kgauwe, G J; 
Kgoali, J L; Kgositsile, B; Khasu, M J; 
Khobe, 0 N; Khoza, TS; King, T J; Kondlo, 
N; Koornhof, G W; Koornhof, NJJvR; Kota, 
Z A; Kuzwayo, N E K; Lamani, N E; 
Landers, LT; Le Roux, J W; Lebona, HJ P; 
Leeuw, SJ; Lockey, D; Losabe, L K; Louw, 
L; Louw, S K; Love, J Y; Lubidla, EN; 
Lubisi, S W; Mabandla, B S; Mabude, N; 
Mabuza, L; Mabuza, MC; Macozoma, SJ; 
Madikizela, P; Maduna, PM; Mafolo, MT; 
Mahlalela, A F; Mahlangu, G L; Mahlangu, 
J L; Mahlangu, M J; Mahlangu, N J; Ma­
hlangu, S J; Maine, M S; Majola, N T; 
Makgothi, HG; Makhanya, D W; Makwetla, 
SP; Makwetu, C M; Malan, T J; Malebo, 
S M; Malumise, M M; Mandela, N W; 
Mapisa-Nqakula, N N; Marais, A; Marais, 
P G; Maree, J W; Mars, I; Marsh, D W; 
Marshoff, F B; Masango, NE; Maseko, TM 
J; Masher, MG; Mashimbye, J N; Mathebe, 
P; Mayekiso, J M; Mayimele, H W; Mbeki, 

A YES: 342: Abraham, M; Ackermann, C; G AM; Mbuyazi, LR; Mchunu, E S; Mdla-
Alant, T G; Albertyn, J T; Ally, A; A tlrew, dlana, M M S; Mdutyana, S N N; Mentz, 
K M; Appelgryn, M S; Badenhorst, M J; J H W; Meshoe, KR; Metele, AT; Meyer, 
Balie, A; Baloyi, SR; Bhabha~ryi. ;; Bhen u, F; RP; Mfayela, SB; Mfebe, M W; Mgidi, JS;. 
Bhengu, G B; BiJ1ftsha, P q ?3iyela, B R 1 ~ khatshwa, ,. Mkh anazi , Re; Mkwayi, 
Blaas, A; Bloem. , D V; Bogac't), ~ A; ooi ~Int Mlangeni1~ l lvtng0rnezulu, G P; 
MS; Botha, W ~; Botha, Y R,fBveytenbach, Mnguni, LL A; Mnguni, Z D; Mnisi, W F; 
W N; Cassim, M fl'; Chaban_e, 0 C; Cha F TH M at~' LI{ . r-0 8.1 eho/'aln ,F H Ci\ Mogale, 
mers, J; Chauke, P; Chiba, L; Chikane, M; MP E; Mohale, M E; Mohamed, M; Mohla-
Chiole, J; Chiwayo, L 1/L; Chuenyane , L D; monyane, GM; Mokitlane , MC; Mokoena, 
Coetzee, MP; Coetzer, PW; Colema , M; D A; Mokoena, ML; Molewa, BG; Moloto, 
Copelyn, J A; Cronje, P C; Cupido, PW; C P; Momberg, J H; Mompati, R S; Mo-
Cwele, SC; Dalling, DJ; Davhana, MK D; ngwaketse, SJ; Moorcroft, EK; Moosa, M 
Davies, RH; De Beer, SJ; De Lange, J H; V; Moosa, MW; Mothoagae, PK; Motshabi, 
De Lille, P; De Ville, JR; De Villiers, DJ; CH; Mpahlwa, M B; Msimang, MM TB; 
Diale, N L; Dingani, Z A; Dlamini, B O; Mthembu, J M; Mukhuba, TT; Mulder, C P; 
Dlamini, C; Doidge, G Q; Dowry, J J; Du Mushwana, GM; Mushwana, ML; Mutsila, 
Toit, D C; Duna, M W; Ebrahim, A G; I; Myakayaka-Manzini, Y L; Myburgh, GB; 
Ebrahim, EI; Eglin, CW; Ellis, M J; Fani, Naidoo, A G V; Naidoo, EN I; Nair, B; 
L M; Fankomo, F C; Farisani, TS; Fazzie, E; Nash, J H; Ncube, N Z; Ndawonde, D; 
Fazzie, HM; Felgate, W S; Fenyane, SL E; Ndlovu, M C; Ndlovu, V B; Ndzanga, RA; 
Ferreira, E T; Fihla, N B; Foster, J A; Ne! , A C; Ne!, A H; Netshimbupfe, M A; 
Fourie, A; Gamndana, T; Gandhi, E; Gca- Ngwenya, ML; Nhleko, NP; Niehaus, CG; 
bashe, SJ; Geldenhuys, B L; George, CM; Niemann, J J; Njobe, MA A; Nkadimeng, 
George, ME; Gibson, DH M; Gininda, MS; J K; Nkomo, S A; Nkondo, S D; Nobunga, 
Ginwala, F N; Golding, M J; Goniwe, TM; B J; Nogumla, R Z; Nqwemesha, K W; 
Gordhan, P J; Govender, D; Govender, P; Ntaopane, T E; Ntsizi, TC; Nwedamutswu, 
Green, L M; Grobbelaar, PW; Groenewald, M J; Nxumalo, SD; Nyembe, N D; Oden-
p H; Groenewald, RH; Grove, SP; Gumede, daal, W A; Olifant, D A A; Oliphant, G G; 
A J; Gxowa, NB; Hajaig, F; Hangana, NE; Oosthuizen, G C; Padiachey, D K; Pahad, 
Hlengwa, MW; Hofmeyr, WA; Hogan, BA; \ E G; Pandor, G NM; Peires, J B; Peters, 
Holomisa, B H; Jacobsz, F P; Jana, D P; 'ED; Phakathi, NE; Phenethi, MM; Phillips, 
Jassat, E E; Jooste, J A; Jordaan, J A; I M; Phohlela, S; Piliso, M M; Powell, P; 
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Pretorius, I J; Rabie, J A; Rabinowitz, R; 
Radebe, J T; Radue, R J; Rajoo, K; Rama­
remisa, N G; Ramgobin, M; Ramusi, M C; 
Ranchod, B G: Rasmeni, S M; Redcliffe, 
C R; Rhoda, RT; Richards, I; Ripinga, S S; 
Routledge, N C; Saloojee, C; Saloojee, 
R A M; Schoeman, E A; Schreiner, J A; 
Scott, M I; Seaton, S A; Sekgobela, P S; 
Selfe, J; Seperepere, MS; September, R K; 
Serote, M W; Sethema, B EE; Shilubana, 
T P; Shope, NG; Shope, N R; Sifora, T V; 
Sikakane, MR; Singh, HK; Singh, N; Sisulu, 
M V; Sisulu, NA; Skosane, B M; Slabbert, 
J H; Smit, H A; Smith, P F; Sonjica, B P; 
Sosibo, J E; Steenkamp, P J; Streicher, D M; 
Sulliman, MA; Surty, ME; Swanepoel, L J; 
Taunyane, D P; Thabethe, E; Tinto, C F; 
Tolo, L J; Tshabalala, M E; Tsheole, N M; 
Tshivhase, M P K; Turok, M E; Tyobeka, 
V M; Vadi, I; Van Breda, A; Van den 
Heever, RP Z; Van der Merwe, J H; Van 
Deventer, F J; Van Eck, J; Van Heerden, F J; 
Van Niekerk, A E; Van Wyk, A; Van Zyl, 
I D; Vilakazi, J N; Vilakazi, M I; Viljoen, 

the Constitution, 1993, a majority of at least 
two-thirds of all members of the Constitutional 
Assembly is required for the appointment of the 
Independent Panel of Constitutional Experts. 
The names of these experts have been read out. 
If a division is not demanded I shall direct that 
the names of the members who are in favour of 
the question be recorded. This will be done by 
means of the electronic voting system. 

The following members voted in favour of the 
Question: 

C L; Viljoen, V; Vos, S C; Watson, A; 
Werth, C 14; Wessels, L; Wi ey, M G E; 
\\'.illiams, Ai; 'Williams1 i\_J; w )!ng~ard, CA­
Xmgwana, M; Yengem, TS Z1th'a~ F1 :,\ ; 
Zondi, \.N; Zulu, M J ; Zuma N D. 

Question a~ etl to in {fcordanc wit Fsetti5nR E P 
74(2) of the Constitution. I 

A YES: 339: Abraham, M; Ackermann, C; 
Alant, T G; Albertyn, J T; Ally, A; Andrew, 
K M; Appelgryn, M S; Badenhorst, M J; 
Balie, A; Baloyi, SF; Bhabha, M; Bhengu, F; 
Bhengu, G B; Bikitsha, P I; Biyela, B P; 
Blaas, A; Bloem, D V; Bogacwi, K A; Booi, 
MS; Botha, WA; Botha, YR; Breytenbach, 
W N; Carelse, GM E; Cassim, MF; Cha­
bane, 0 C; Chalmers, J; Chauke, P; Chiba, L; 
Chikane, MM; Chiole, J; Chiwayo, LL L; 
Chuenyane, L D; Coetzee, M P; Coetzer, 
P W; Coleman, M; Copelyn, J A; Cronje, 
PC; Cupido, PW; Cwele, SC; Dailing, D J; 
Davhana, MK D; Davies, RH; De Beer, SJ; 
De Lange, J l'I; De ~ _11.iers"'D J; Dexter, PD; 
Diale, N 'l\ ; IIDii;iga~u¼!rz 1'\; Dlamini, B O; 
l:>lamini, C; Boioge, 6 (:!; Dowry, J J; Du 
Doj} [b(f; ~ lFl'h ~ fu) ni, MM Z; Eglin, 
CW; Ellis, M J; Fani, L M; Fankomo, F C; 
Farisani, T S; Fazzie, E; Fazzie, H M; Fel­
gate, W S; Fenyane, S L E; Ferreira, E T; 
Fihla, N B; Foster, J A; Fourie, A; Ga­
mndana, T; Gandhi, E; Gasa, X F; Gcabashe, 
SJ; Geldenhuys, BL; George, C M; George, 
M E; Gibson, D H M; Gininda, M S; 
Gogotya, N J; Golding, M J; Goniwe, TM; 
Gordhan, P J; Govender, D; Govender, P; 
Grobbelaar, P W; Groenewald, PH; Groe­
newald, R H; Grove, S P; Gumede, A J; 
Gumede, D M; Gxowa, N B; Hajaig, F; 
Hangana, N E; Hlengwa, MW; Hofmeyr, 
W A; Hogan, B A; Holomisa, B H; Jana, 
D P; Jassat, E E; Jooste, J A; Jordaan, J A; 
Kathrada, AM; Kekana, N N; Kgauwe, G J; 
Kgoali, J L; Kgositsile, B; Khasu, M J; 
Khobe, 0 N; Khoza, TS; King, T J; Kondlo, 
N; Koornhof, G W; Koornhof, NJJvR; Kota, 
Z A; Kuzwayo, N E K; Lamani, N E; 
Landers, LT; Le Roux, J W; Lebona, HJ P; 
Leeuw, SJ; Ligege, MG; Lockey, D; Losabe, 
L K; Louw, L; Louw, S K; Love, J Y; 
Lubidla, EN; Lubisi, SW; Mabandla, BS; 
Mabudafhasi, RT; Mabude, N; Mabuza, L; 

Bill read a third time. 

APPOINTMENT OF INDEPENDENT PANEL 
OF CONSTITUTIONAL EXPERTS 

(Draft Resolution) 

The DEPUTY CHAIRPERSON OF THE 
CONSTITUTIONAL ASSEMBLY: Mr Chair­
person, I move the draft resolution printed in 
my name on the Agenda, as follows: 

That the following persons be appointed in 
terms of section 72(2) of the Constitution of 
the Republic of South Africa, 1993, to form 
the Independent Panel of Constitutional 
Experts envisaged in that section: Prof M G 
Erasmus; Prof J Kruger; Prof C Murray; Adv 
M P Sedibe-Ncholo; Adv I Semenya; Prof J 
Van der Westhuizen; Adv Z Yacoob. 

The CHAIRPERSON OF THE CONSTITU­
TIONAL ASSEMBLY: Order! I wish to remind 
hon members that, in terms of section 72(3) of 
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Mabuza, MC; Macozoma, SJ; Madikizela, P; 
Maduna, PM; Mafolo, MT; Mahlalela, A F; 
Mahlangu, G L; Mahlangu, J L; Mahlangu, 
M J; Mahlangu, N J; Mahlangu, SJ; Maine, 
M S; Majola, N T; Makana, S S; Makgothi, 
HG; Makhanya, D W; Makwetla, SP; Mak­
wetu, C M; Malan, T J; Malebo, S M; 
Malumise, MM; Mandela, NW; Marais, A; 
Marais, P G; Maree, J W; Mars, I; Marsh, 
D W; Marshoff, F B; Masango, NE; Maseko, 
T M J; Mashamba, H J; Masher, M G; 
Mashimbye, J N; Mathebe, P; Mayekiso, J M; 
Mayimele, H W; Mbeki, GA M; Mbongwe, 
RR; Mboweni, TT; Mchunu, E S; Mdla­
dlana, MM S; Mdutyana, SN N; Mentz, J H 
W; Metele, AT; Meyer, R P; Mfayela, SB; 
Mfebe, M W; Mgidi, J S; Mkhatshwa, S; 
Mkhwanazi, TR; Mkwayi, Z W; Mlangeni, 
A; Mngomezulu, G P; Mnguni, L L A; 
Mnguni, Z D; Mnisi, W F; Moatshe, P; 
Modisenyane, L J; Mogale, MP E; Mohale, 
M E; Mohamed, M; Mohlamonyane, G M; 
Mokitlane, M C; Mokoena, D A; Mokoena, 
M L; Molewa, B G; Moloto, C P; Momberg, 
J ~; '."1ompati, RS; Mongwaketse, S J;IM0-
nts1ts1, S D; Moorcf0ft, E J(; Moosa, fr V; 
Moosa , M W; Mothoagae , P ; Motshabi 
CH; Mpahlwa, MB; Msiman11;, M B 
Mukhuba , TT; tvi._'us · wana, G ; Mush ana, 
M L; Mutsila, I; Myakayaka Manzini, jY L, 
Myburgh, G B; Naidoo, A G V; Na\doo, 
E N I; Nair , B; Nash , J H; Ncube, N Z; 
Ndawonde, D; Ndlovu, MC; Ndlovu, \r B; 
Ne!, A C; Ne!, A H; Netshimbupfe, M A; 
Ngubane, H; Ngwenya, M L; Nhleko, N P; 
Niemann, J J; Njobe , M A A ; Nkadimeng, 
J K; Nkomo, S A; Nkondo , S D; Nobunga, 
B J; Nogumla , R Z; Nqwemesha , K W; 
Ntaopane, T E; Ntsizi, T C; Nwedamutswu, 
M J; Nxumalo, S D; Nvembe, N D; Oden­
daal, W A; Olifant, D A A; Oliphant, G G; 
Oosthuizen, G C; Padiachey, D K; Pahad, 
E G; Pandor, G N M; Peires , J B; Peters, 
ED; Phakathi, NE; Phenethi, MM; Phillips, 
I M; Phohlela , S; Piliso, M M; Powell, P; 
Pretorius, I J; Rabie, J A; Rabinowitz, R; 
Radebe, J T; Radue , R J; Rajoo, K; Rama­
remisa, N G; Ramgobin, M; Ramusi, M C; 
Ranchod, B G; Rasmeni, S M; Redcliffe, 
CR; Rhoda, RT; Richards, I; Ripinga, S S; 
Routledge, N C; Saloojee, R A M; Schoe­
man, EA; Schreiner , J A; Scott, MI; Seaton , 
S A; Sekgobela, P S; Selfe, J; Seperepere, 
M S; September, R K; Serote, M W; 
Sethema, B E E; Shabangu, S; Shilubana, 

T P; Shope, N G; Shope, N R; Sifora, TV; 
Sikakane, MR; Singh, HK; Singh, N; Sisulu, 
M V; Sisulu, NA; Skosane, B M; Slabbert, 
J H; Smit, H A; Smith, P F; Sonjica, B P; 
Sosibo, J E; Steenkamp, P J; Streicher, D M; 
Sulliman, MA; Surty, ME; Swanepoel, L J; 
Taunyane, D P; Thabethe, E; Tinto, C F; 
Tolo, L J; Tshabalala, M E; Tsheole, N M; 
Tshivhase, M P K; Turok, M E; Tyobeka, 
V M; Vadi, I; Van Breda, A; Van den 
Reever, R P Z; Van der Merwe, J H; Van 
Deventer, F J; Van Eck, J; Van Heerden, F J; 
Van Niekerk, A E; Van Wyk, A; Van Zyl, 
ID; Vilakazi, MI; Viljoen, C L; Viljoen, V; 
Vos, S C; Watson, A; Werth, CH; Wessels, 
L; Williams, A; Williams, A J; Wyngaard, 
CA; Xingwana, L M; Yengeni, T S; Zitha, 
D A; Zondi, KM; Zuma, NC D. 

Question agreed to in accordance with section 
72(3) of the Constitution. 

The CHAIRPERSON OF THE CONSTITU­
TIONAL ASSEMBLY: Order! I have the pleas­
ure of announcing that 339 members are in 
favour of the appointment of this panel. The 
appointment is accordingly agreed to in terms of 
sooti~ 2-~3) _of -he Co stl~ i_oF1. f fie names of 
h- p,1!n~ ltk:\I .g ti e reaP!;JJ 1.s nQt 11ecessary to 

read them out again . 
F THE REPUBLIC OF SOUTH AFRICA 

We are pleased that we have, by fu ll consensus, 
succeeded in executing the task set out in the 
Constitution of appointing these constitutional 
experts who are going to assist us with the task 
of drafting the new constitutional text. We will 
congratulate them in due course and wish them 
well in the important task they have taken onto 
their shoulders. 

ADOPTION OF REPORT OF 
CONSTITUTIONAL COMMITTEE 

(Draft Resolution) 

The DEPUTY CHAIRPERSON OF THE 
CONSTITUTIONAL ASSEMBLY: Mr Chair­
person, I move: 

That the report of the Constitutional Commit­
tee tabled on 11 November 1994, be adopted . 

For the sake of brevity I will not reiterate what 
is stated in the report. I would merely like to 
refer members of this Assembly, in particular , to 
paragraph one of Annexure 3 as well as para­
graph eight relating to the budget fo r the Con­
stitutional Assembly . 
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Mr M V MOOSA: Mr Chairperson, at this stage 
I would like to thank the Secretariat and the 
Administration of the Constitutional Assembly 
for the wonderful work they have done in pro­
ducing a detailed report, reports which we have 
thus far received at all meetings of the CA. I 
urge them to keep up the good work in this 
regard. 

The report also refers to the details of all the 
members of the Panel of Constitutional Experts 
who have been appointed, and because I only 
have a few minutes, I would like to concentrate 
my speech on this matter. 

to secure a two-thirds majority. That is a medi­
ation role and of course it does not have the final 
say. The CA decides at the end of the day. 

If the recommendations of the panel are not 
accepted by this House, that could precipitate 
what could be a major political crisis for the 
Government of National Unity, because then we 
automatically go into the process of holding a 
referendum in terms of which the final decision 
on the Constitution can be settled. If the out­
come of the referendum is not decisive, then 
within a period of two years as from the imple­
mentation of this constitution, the President of 
the Republic will be obliged to dissolve Parlia­
ment and to call for further elections within 
three months. 

One can see the serious implications that can 
result in the event of this panel failing in an 
important task of mediation, and therefore we 
are happy that we have succeeded in appointing 
this panel in a completely unanimous manner. It 
bodes well for the entire constitution-making 

It has been rather significant that the Constitu­
tional Committee, and today the Constitutional 
Assembly, has succeeded in appointing the 
Panel of Constitutional Experts unanimously. It 
was our view, as the ANC, that we should do 
everything in our power to have that first option 
exercised. There are, of course, other options in 
the Constitution. Had we not been able to get 
the unanimous co-operation of all the parties, 
we would then have had to res : rt to Section process. 
72(3) in terms of which the panel would be *Mr C ACKERMANN: Mr Chairperson, the 
appointed by a majority of two t 1irds. report before the Constitutional Assembly is a 

If we fa iled t0 appoint a P.anel with a two-tl'iiids u~~Rer stej\j t(Ng of our final conSti-
majority ,\l~~ the Co stitutio~ woi ld have JQ.n 
allowed eacliJ>-arty wit ore thap 40 ·eip;~f r~np~ lMl_ql;!g fht; t SNi:ie,si<m the Panel of lnde­
in the House each to appoint one person. Had pendent Experts is predominant in the report , I 
we taken that option, a numb~r of parties, want to confine myself briefly to the first part of 
namely, the FF, PAC, the DP ahd the ACDP the report which deals with the structures of this 
would have had no say whatsoever in appointing Assembly. In this respect one can say quite 
this panel. We decided not to take that route in unequivocally that there has been a positive 
line with the spirit which we are adopting in the spirit of co-operation between the various par­
Constitutional Assembly. ties up to now, in spite of the fact that we 

The Constitution provides that this panel is 
appointed to advise the Constitutional Assembly 
or its Chairperson on any matters pertaining to 
its functions or any other any matter on which 
the Constitutional Assembly seeks its advice, 
but it makes specific reference to the functions 
of the Constitutional Assembly . 

In section 73 the Constitution sets out what 
could be the most important role of the panel. 
That comes into play when this House fails to 
adopt the new Constitution by a two-thirds 
majority. The panel then intervenes to mediate 
between the parties . 

If there is a constitution that has the support of 
an ordinary majority, the panel will take that 
constitution and suggest certain changes in order 

represent a wide spectrum of ideas. This was to 
a large extent made possible by a hardworking 
and efficient administrative support team which 
more than played its part. 

It is also amazing to see the progress made by 
the Theme Committees in their preparatory 
work . Progress has also been made on the 
question of overlapping between the spheres of 
operation of the various Theme Committees by 
identifying the overlapping areas and allocating 
them to specific Theme Committees. 

One is also impressed by the various work 
programmes of the Theme Committees. These 
work programmes not only make provision for 
time schedules, but also make recommendations 
on the technical experts who may be needed on 
the committees. 

scasoojee
Highlight
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Considering the extent of consultation which 
should take place, the Theme Committees have 
identified various role-players and organisations 
with whom discussions will be conducted during 
the course of the first half of next year. This is in 
itself a substantial assignment and members will 
have to brace themselves for exceptionally long 
hours of patient listening to inputs. One would 
like to express the wish in this regard that the 
Administration of this Assembly should do their 
best to ensure that this evidence be heard 
jointly. This will eliminate many frustrations and 
lead to a better utilisation of time . 

Other aspects for which provision has been 
made, is the identification by Theme Commit­
tees of constitutional matters to which they 
should pay attention, as well as the matters 
which should receive priority. Already an 
instruction has been issued to have a commission 
investigate our entire electoral system. 

The NP in the Senate gladly supports the tabled 
report. 

make adequate provision for inclusivity and for 
the inputs of all the parties to be represented 
here and indeed in the country as a whole. I 
think we must therefore be very conscious of any 
possible dangers or anything that detracts from 
this. 

Fortunately, although it appeared last week and 
even this week, as if the drafting of the work 
programmes of one or two of the Theme Com­
mittees had perhaps been less than ideal, I 
believe this has now been resolved, and there is 
satisfaction across the board with those reports. 

There are going to be many Theme Committee 
reports, and they are not intended to reflect the 
result of negotiations by parties within the 
Theme Committees. In fact, negotiations are 
expressly forbidden . Therefore there is abso­
lutely no reason whatsoever why there should be 
any difficulty in Theme Committee reports rep­
resenting all the parties in those Theme Com­
mittees. 

I believe it goes without saying that if we are 
Mr PF SMITH: Mr Chairperson and colle gues , talking of writing this constitution together, 
the main substan · ue in rt r Uy is th~re must be total Theme Committee owner-
only the Panel o titution rts nd e do not 
think, for our pa have ad y c er e Commit-
it. Therefore I w ther use po uni as rubber-
to address anot e, nam sp rit MF H-ti!mp:i:1,1 ·. ® ,~ilp4Js.ftldnsr ~ fter ~II, it 
constitution-writing as we understand it. was precisely because the Theme Committees 

were intended to reflect all contentious and 
noncontentious views that the option of minority 
reports was denied. 

It cannot be denied that the formal proces as set 
out in the Constitutional Assembly Report that 
we agreed to on 28 October is inclusive. This 
bodes very well for the process as we move 
forward. We have a Government of National 
Unity. I do not think all parties are necessarily 
very comfortable with it , but we are all doing the 
best we can. One of the responsibilities of each 
party in the Government of National Unity is to 
make a positive input, and we adhere to the 
notion of collective responsibility. 

I think it is commonly understood that Cabinet 
decisions must operate also on the basis of 
decision-making including all three parties. If we 
do not adopt a position of compromise and give 
and take, the whole concept of a government of 
national unity is effectively an empty shell, a 
meaningless concept. 

We really have to adopt a similar approach when 
we deal with the issue of how we operate in the 
Constitutional Assembly. As I have said, at the 
formal level the process certainly appears to 

If we look ahead, another possible danger lies in 
the terms of reference given to commissions 
appointed to report to the Theme Committees in 
certain specialised areas. As a party we do not 
welcome a multiplicity of commissions, but as 
regards those that are appointed, we do not 
believe that they should be mandated to produce 
a simple set of recommendations in the manner 
that commissions normally do. Instead, they 
should investigate and report to us on a full 
range of options, giving the pros and cons of 
each, without being seen to be adopting a par­
ticular position. 

I believe that their role should be to give the 
Theme Committees technical and specialised 
insight into the options available, and to do so in 
as neutral a manner as possible. They should not 
be in the business of precluding proper consid­
eration of available alternatives, and they should 
not be in the business of narrowing the· options 
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to this Constitutional Assembly. It therefore 
goes without saying that the commissioners 
should be acceptable to all parties. 

I might add that the problem with inclusivity 
could also be a major concern to smaller parties 
if the Theme Committees started forming 
numerous subcommittees to cover areas which 
could just as well be covered by the Theme 
Committees as a whole. 

It is sometimes unavoidable, but I believe that 
the Theme Committees should structure their 
operations to be as accommodating as possible 
to the smaller parties. 

The problem is made even worse if members of 
Theme Committees are also expected to serve 
on the commissions. Each of us here has a very 
heavy workload and should avoid subdividing 
our tasks to such an extent that only the majority 
party benefits from the process. I do not believe 
that these issues should be glossed over if we are 
serious about the way in which we are expected 
to produce a constitution together 

power politics. Let us hope that this is the case 
due to the moderating influence of the Govern­
ment of National Unity and public commitment 
to inclusivity of everyone here, and that the new 
constitution we come up with will truly enjoy 
legitimacy across the length and breadth of our 
land. 

Mr C W EGLIN: Mr Chairperson, in a sense 
this report brings down the curtain on one part 
of the activity of the Constitutional Assembly, 
because it puts into place the last two pieces of 
what I call the jigsaw puzzle of our constitutional 
process. The report puts into place the Indepen­
dent Panel of Experts and it makes specific 
provision for the Constitutional Committee to 
get on with the task of appointing commissions. 

We hope that the spirit of goodwill and bon­
homie which has permeated the discussions of 
the process, will also permeate discussions on 
the contents of the new constitution as we 
proceed next year. 

I would like to endorse the view which was 
expressed by my colleague from the IFP that 

orse as we there had not been any further detailed debate 
move forward, particula ly if the timetable is on what is meant bX a commission. It is a form of 
used to ci rcumvent the inclusivit that e~ ll structure meQ.tj,onelr in lilel'Rules and in this 
os tensibly~eek. The IF ~:_::r:'shes to haveffle doeumen Y U:. I 
constitution dF fted wit ?)ft! e co stit ,tJon l[Y , , r . , c , 
prescribed ti e. However, it is uite rea~il'>J-e R E1 . . .o'.ul [hoµe fiat tbe an.date of the com­
that we shall be facing a looming bottleneck m1ss1ons would be an open, broad an? generous 
situation sometime next year as fa as both the as the _m~ndate of the Theme Committees . The 
timeous production of Theme ' Committee comm1ss1ons should_ n~t be used to steer the 
reports and their subsequent processing by the "'.ork . of the Const1tuttonal Assembly m ~ny 
Constitutional Committee and the Constitu- d!fect1on. However, 1t should g_1ve the Con~tt_tu-
tional Assembly are concerned. We hope that ttonal Ass_embly the. opportumty_ of exammmg 
this will not occur, but if it does, it is vital that the e~pert1se and vanous alternatives that could 
constra ints on timetables are not used as an be laid before it. 
excuse to rush through decisions without due We endorse this amendment. We hope that the 
regard to the principle of inclusivi ty and without spirit which has gone before in setting up the 
genuinely trying to seek consensus. We should various structures for this Constitutional Assem-
rather amend the timetable than resort to this . bly's work, is going to permeate the discussions 

We have heard numerous statements of good 
intent from the majori ty party. Despite the 
possible problems I have just alluded to, we 
have no grounds to seriously doubt its bona fides 
within the constitutional process at this stage. 
However, the true test lies ahead. All this talk of 
unity is possibly just a papering-over of the 
cracks. 

If we accept the process at face value, we are 
accepting that the politics of constitution­
drafting is somehow different from ordinary 

which are going to commence in earnest next 
year. We support the resolution before the 
Assembly . 

Prof D C DU TOIT: Mr Chai rperson, in the 
context of the relationship of the Theme Com­
mittees with the technical experts and commis­
sions which are about to be set up, Mr Eglin has 
mentioned that they should be broad and as 
generous as possible . 

This reminds me of an expression once used by 
a French Prime Minister, who was somewhat 
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suspicious of military experts. He said that war 
was far too serious a matter to be carried out by 
generals and admirals. We could also say on 
behalf of the Theme Committees that the new 
constitution is too serious a matter to be finished 
off by constitutional lawyers only. 

Theme Committees, as subcommittees of the 
Constitutional Committee, are political commit­
tees. They are not experts as they are supposed 
to be. Their task is to bring an independent mind 
to the questions put before them. They must be 
convinced by the experts that the experts are 
right. 

On the other hand, the committees must settle 
disputes between the experts in the light of 
common sense-political common sense. In 
other words, the task of these Theme Commit­
tees, and eventually of the Constitutional Com­
mittee, to which they report, is to have a broad 
vision in order to grasp the implications of the 
recommendation of experts. They must not fail 
to see the consequences of what expert pro-
pose. 

Constitution that the intention is for this panel 
to fulfil an important task. 

*I also think the composition of the panel is such 
that they are indeed equipped to fulfil this 
important and momentous task. 

Mr Chairperson, what is important now, in my 
opinion, is that you are going to negotiate with 
the panel, in the interests and on the instruction 
of the Constitutional Assembly, about the spe­
cific nature and terms of reference of this panel 
in the execution of its task, as determined in the 
Constitution. The question which immediately 
arises, is whether this panel is going to function 
on a full-time basis, because that will determine, 
amongst other things, the nature of their remu­
neration. Moreover, it will determine the nature 
of their availability. 

tit is going to be very important-and from my 
perspective, I would urge that this point be 
seriously considered-that this panel should be 
available on a full-time basis for the sake of the 
Constitutional Assembly in terms of what is 
foreseen in section 72(2), namely to advise the 

A Theme Committee o the Constitutional-. Constitutional Assembly o the io the Chair­
Committee woul become dangerous tol itself~ A rson~ 0n a 0ngo~ g basis, o~ atters pertain­
when it fails to s e the consei uences ~o tlie ing to lie functions of the Constitutional 
process of governm t as a wl;l:o e in th ne~ F Ht Stf ,~!, BLIC OF SOUTH AFRICA 
constitution as a result of proposals macie by 
technical experts for the ne constitution.! They 
must decide which are the best of the technical 
alternatives and the impact of these in the light 
of public opinion and their political experience. 

Mr R P MEYER: Mr Chairperson, I would also 
like to refer briefly to the Panel of Experts that 
this report deals with, and like my hon col­
league, Deputy Minister Moosa, I would like to 
point out that, in terms of the Constitution, 
there are two main functions designated in the 
Constitution to this panel. 

Firstly, in terms of section 72(2), they have to 
advise the Constitutional Assembly or the 
Chairperson on matters pertaining to the func­
tions of the Constitutional Assembly, and sec­
ondly, in terms of section 73(3), they can advise 
or be asked for advice on amendments of the 
proposed draft within the framework of the 
constitutional principles, which might secure 
the support required in terms of subsection (2), 
when there is a lack of such approval of the 
constitution. I am referring to this because I 
believe that it is quite clear from the text of the 

They can only effectively do so, to my mind, if 
they are available on an ongoing or full-time 
basis. I would therefore urge the hon the Chair­
person to consider this and to take it further in 
consultation with this panel in order to ensure 
that we have a clear understanding of the avail­
ability and functions of this panel on an ongoing 
basis for the term of their office. 

From our past experience in the negotiation 
process, it has also become clear that in the end 
we will need some technical experts for the 
actual drafting in many respects. It is true that 
the politicians will mainly give direction, but 
when it comes to the formulation and the draft­
ing of the constitution, technical experts will 
certainly be required to assist in that regard. 
This panel will be in the best position to take 
care of that responsibility, under the direction of 
the hon the Chairperson, the Constitutional 
Assembly and its structures. It is for that reason 
that I urge the hon Chairperson to engage in a 
process of consultation with this panel in order 
to determine exactly what their terms of refer­
ence should be. 
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Mrs P DE LILLE: Mr Chairperson, the PAC 
wishes to congratulate the members and staff of 
the Constitutional Assembly on the progress 
made so far. 

I want to say a few words on the Independent 
Panel of Experts, seeing that they will play a 
vital role in the whole process of constitution­
making. It is, therefore, important that they 
must not only be seen to be independent, but 
must also act independently. We do not wish to 
see any of them sleeping, wining or dining with 
any of the political parties. [Interjections.] 

The PAC pledges its support to the Panel of 
Experts and wishes them every success on the 
road ahead. 

We note that the committee, in keeping with the 
mandate of transparency, is going to allow for 
wide-ranging proposals on a media strategy. It is 
our hope that we will begin to see greater media 
activity on Constitutional Assembly processes, 
because the public continues to be mystified 
about our work in the constitution-making 
process. 

As far as Theme Committees are concerned, 
we are happy to note that the work of the 
Theme Committees is proceeding well and 
that work programmes have begun to emerge. 
We need to caution that Theme Committees, 
and the Assembly, must be very cautious 
about continally proposing the creation of 
structures. The proposals regarding commis­

The CHAIRPERSON OF THE CONSTITU- sions are worrying in this regard. We believe 
TIONAL ASSEMBLY: Thank you, Mrs De that the purpose and function of commissions 
Lille, we will pass on the message to them that need to be clearly stated and arrived at before 
they should not wine and dine. we agree to establish them. We must recall 

that every structure we set up costs this Gov­*Dr C P MULDER: Mr Chairperson, we are ernment money. 
dealing with the report of the Constitutional 
Committee to the Constitutional Assembly. On the question of a Panel of Experts, agree­
Other colleagues of the Constitutidnal Assembly ment on the panel is welcomed. We also 
have already Qalled attention to t e contents of welcome the representative nature of the 
the report. 17he report deals basi ally ith the Aanel. We be}ie~ haJ ~ e should always 
activities 0f tlie various strnctmes of t th.€:onsti- ensure that~ the t ructures staff and other 
tutional Assembly, name •Y·Lthe ~ eeting of tlie J1ayers wi\fi'i;v'tlie constitution-making process 
Consti tutional Committee#"but tnor~ Pr ·P-RE € ·E (C • si ttwftyrl tb.~· u l fabric of our so­
cally , it deals with the ac ivities of the subcom- c1ety. We believe: pernap~, t at this Assembly 
mittee which dealt wit the sel I ction of the should move towards adopting a motion that it 
Panel of Experts. must strive to ensure always that its structures 

I want to sound a word of warning to the hon 
members not to lose sight of the reason why we 
were elected, namely to write a constitution as 
elected representatives, and hand that respon­
sibility over to the Panel of Experts. We should 
guard against this jealously in order to ensure 
that the Panel of Experts confine themselves to 
their task, namely to advise, and that they do 
not take over our activities. 

The FF gladly supports the report. 

Mrs G N M PANDOR: Mr Chairperson, we 
welcome the report by the Constitutional Com­
mittee, particularly because the processes of the 
committee and the report itself continue to 
reflect those principles within which we believe 
the Assembly must work. They are the prin­
ciples of transparency, accountability , inclusive­
ness and efficiency. 

I would like, in the brief time that I have, to note 
some of the proposals that arise from the report. 

are fully representative . In this way we will be 
keeping to the mandate that has been set out 
for us. 

We also believe that it is important fo r members 
of the Assembly to recognise and accept that 
Theme Committees are negotiating forums. 
That is not their role . There clearly are those 
who believe that Theme Committees are where 
final decisions on various constitutional matters 
will be made. This is not our understanding of 
the role of Theme Committees. Perhaps we 
need further deliberation on this point. 

We hope that the unity we exemplify when we 
work in the Assembly is a true unity, and not the 
"papering of cracks" that was referred to ear­
lier. It would be most disturbing if our role was 
that of a mere plasterer , rather than a true 
builder of the nation. 

Debate concluded. 

Question agreed to. 
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PROVISION FOR OPEN TIME 

The CHAIRPERSON OF THE CONSTITU­
TIONAL ASSEMBLY: Order! We do have a 
provision for open time in terms of the Rules 
which we adopted. I am aware of the fact that 
we have a tight programme this afternoon. The 
Joint Sitting is supposed to commence soon. 
However, we felt that we should allow for open 
time. This innovative idea will allow members of 
the Constitutional Assembly to raise questions 
or make statements that are relevant to the work 
of the Constitutional Assembly. I will now allow 
a few minutes for that. 

When we originally decided on this provision for 
open time, it was felt that we should not create 
the perception that the Constitutional Assembly 
is a rubber-stamping mechanism in constitution­
making. It is possible that some members or, 
indeed, the public may see it as a rubber­
stamping mechanism, because discussions and 
agreements take place and are arrived at at _the 
Constitutional Committee level. The Constitu­
tional Assembly then receives and aj'ctopts 
reports. , 

However, as the process gathers w ore m I men 
tum and as we begi to deal with rubstant1-,~ 
matters, it is hoped ihat vigoro s oebat will 
take place in the Constitutional A sembly , tsel . F 

The open time was agreed to in order to allow 
any member to address the Assembly We 
would like to provide this open time just for that 
reason , so that those members who might have 
ideas on how the assembly should function and 
who might want to put forward questions or 
ideas will be accorded that opportuni ty outside 

the strict way of listing the names of speakers. 
Many issues were raised this afternoon and, 
indeed, there may be other questions. We would 
like to accord members that opportunity, but we 
would like to limit it to a short session. 

Are there any members who would like to take 
this opportunity to address the Constitutional 
Assembly? I see none. Before we adjourn, I 
have to remind hon members that immediately 
hereafter there will be a Joint Sitting of Parlia­
ment, which will be followed by sittings of the 
Senate, as well as of Extended Public Commit­
tees of the National Assembly in the venues that 
have already been announced. 

I need to record that this is the last meeting of 
the CA before Parliament goes into recess and 
before Christmas. We will commence in the new 
year on 23 January, whereafter the Constitu­
tional Assembly will be working at a much faster 
pace, with the Theme Committees doing their 
work and this Assembly meeting on a more 
regular basis. We hope that, when the new year 
commences, the work of constitution-making 
will commence in earnest on the substantive 
is-sues and that §tl o~ us iril engagelifie another 
m tile eliate.J-\f' I U 

~ of!:lf · ·e I!, titkt;e ~~Jq~wq1J1.fJi1!tyAto wish all 
hon members a happy Christmas, as well as a 
happy New Year. The Constitutional Assem­
bly's work will continue even during the period 
when we are resting. I would like to thank 
everyone for the work we have done so far. 
[Applause.] 

The meeting ad journed at 15:24. 




